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normally for a quarter, semester, sum-
mer term or two consecutive quarters.

(2) The Department of Veterans Af-
fairs may grant a loan to an eligible
spouse or surviving spouse attending a
course not organized on a term, quar-
ter or semester basis if the course re-
quires at least 6 months at the full-
time rate to complete. A loan will be
granted for not more than 6 months at
a time.

(Authority: 38 U.S.C. 3512(f), 3698)

(i) The Director of the Department of
Veterans Affairs facility of jurisdiction
may waive the requirement that such a
course must take at least 6 months to
complete. Such a waiver of the length
of the course shall be granted by the
Director only if a school requests one
for a course and the Director finds
that:

(A) During the previous 2 years at
least 75 percent of the students en-
rolled in the course completed it.

(B) During the previous 2 years at
least 75 percent of the persons complet-
ing the course found employment in
the occupational category for which
the course is designed to provide train-
ing.

(C) The default rate on all Depart-
ment of Veterans Affairs education
loans ever made to students at the edu-
cational institution does not exceed 5
percent or 5 cases, whichever is great-
er.

(D) The default rate on all loans ever
made to students pursuant to loan pro-
grams administered by the Department
of Education does not exceed 5 percent
or five cases, whichever is greater.

(E) The course is at least 3 months
long.

(F) The course is approved for full-
time attendance only.

(G) No more than 35 percent of the
students attending the course are re-
ceiving educational assistance from
the Department of Veterans Affairs.

(H) The Field Director for the region
in which the Department of Veterans
Affairs facility is located concurs in
the waiver.

(ii) If a school disagrees with a deci-
sion of a Director of a Department of
Veterans Affairs facility, it may, with-
in 1 year from the date of the letter
from the Director informing the school

of the decision, request that the deci-
sion be reviewed by the Director, Edu-
cation Service. The Director of the De-
partment of Veterans Affairs facility
shall forward all requests to the Direc-
tor, Education Service, who shall con-
sider all evidence submitted by the
school. He or she has the authority to
affirm or reverse a decision of a De-
partment of Veterans Affairs facility,
but shall not grant a waiver if the re-
quirements of paragraph (d)(2)(i) of this
section are not met.

(iii) A waiver will remain in effect
until the date on which the course fails
to meet one of the requirements of
paragraph (d)(2)(i) of this section. A
school which has received a waiver for
a course must notify the Director of
the Department of Veterans Affairs fa-
cility of jurisdiction within 30 days of
the date on which one of those require-
ments is not met.

(Authority: 38 U.S.C. 3512(f), 3698(c))

(e) Total amount of financial resources.
This term means the total of the fol-
lowing:

(1) The annual adjusted effective in-
come of the eligible spouse or surviving
spouse, less Federal income taxes paid
or payable by the veteran or other eli-
gible person with respect to such in-
come, as described in paragraph (h) of
this section.

(2) The amount of cash assets of the
eligible spouse or surviving spouse, as
described in § 21.4502(b)(2).

(3) The amount of financial assist-
ance received by the eligible spouse or
surviving spouse under the provisions
of Title IV of the Higher Education Act
of 1965, as amended.

(4) Educational assistance received or
receivable for the loan period by the el-
igible spouse or surviving spouse under
38 U.S.C. chapter 35. This amount shall
be exclusive of an education loan.

(5) Financial assistance received by
the eligible spouse or surviving spouse
under any scholarship or grant other
than the one specified in paragraph
(e)(3) of this section.

(6) Department of Veterans Affairs
work-study allowance received or re-
ceivable by the eligible spouse or sur-
viving spouse under 38 U.S.C.3537.

(f) Actual cost of attendance. The term
actual cost of attendance means:
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(1) The actual charge per student for
tuition, fees, and books;

(2) An allowance for commuting (this
allowance will be based on 22.5¢ per
mile for distances not exceeding nor-
mal commuting distance);

(3) An allowance for other expenses
reasonably related to attendance at the
institution at which the eligible spouse
or surviving spouse is enrolled; and

(4) A room and board allowance that
shall be determined as follows:

(i) If the educational institution ac-
tually provides the eligible spouse or
surviving spouse with room and board,
the allowance shall equal the actual
charges to him or her for room and
board;

(ii) If the educational institution pro-
vides some students with room and
board, but does not provide room and
board for the eligible spouse or surviv-
ing spouse, the room and board allow-
ance shall equal either the actual ex-
penses incurred by the eligible spouse
or surviving spouse for room and board,
or the amount for room and board that
the educational institution would have
charged the eligible spouse or surviv-
ing spouse, had the educational institu-
tion provided him or her with room and
board, whichever is less; and

(iii) If the educational institution
does not provide any students with
room and board, the room and board al-
lowance shall equal either the actual
expenses incurred by the eligible
spouse or surviving spouse for room
and board or the amount the eligible
spouse or surviving spouse would have
been charged for room and board had
he or she been provided room and board
by the nearest State college or State
university that provides room and
board, whichever is less.

(g) Loan fee. This shall be a fee col-
lected by discounting the amount of
any loan granted to an eligible spouse
or surviving spouse by an appropriate
amount. The fee shall be collected for
each separate loan authorized. The
amount of the fee shall be 3 percent of
the total loan amount.

(h) Annual adjusted effective income.
This income shall include:

(1) Nontaxable income for the stu-
dent only for the current tax year in
which the application for the education
loan is received by the Department of

Veterans Affairs. This includes income
from sources such as Department of
Veterans Affairs compensation and
pension, disability retirement, unem-
ployment compensation, welfare pay-
ments, social security benefits, etc.

(2) Adjusted gross income (wages, sal-
ary, dividends, interest, rental, busi-
ness, etc.) for the student only for the
current tax year in which the applica-
tion for the education loan is received
by the Department of Veterans Affairs,
less:

(i) Authorized deductions for exemp-
tions;

(ii) Itemized or standard deduction,
whichever is greater;

(iii) Mandatory withholdings such as
Federal and State income taxes, social
security taxes, etc.

(Authority: 38 U.S.C. 3512(f), 3698(b))

(i) School term. This phrase means:
(1) In the case of an institution of

higher learning operating on a quarter
system, three consecutive quarters
within an ordinary school year;

(2) In the case of an institution of
higher learning operating on a semes-
ter system, two consecutive semesters
within an ordinary school year; or

(3) In the case of an educational in-
stitution not an institution of higher
learning or in the case of an institution
of higher learning not operating on a
quarter or semester system, a period of
9 to 11 months provided:

(i) The program of education is di-
vided into segments, and

(ii) At least one segment is com-
pleted prior to or during the 9 to 11-
month period.

(Authority: 38 U.S.C. 1682A(e), (repealed,
Pub. L. 100–689, section 124(a)))

[40 FR 31764, July 29, 1975, as amended at 44
FR 62505, Oct. 31, 1979; 48 FR 37995, Aug. 22,
1983; 54 FR 34984, Aug. 23, 1989; 61 FR 26115,
May 24, 1996]

§ 21.4501 Eligibility.

(a) General. Any eligible spouse or
surviving spouse shall be eligible to re-
ceive an education loan if he or she
meets the criteria of this section.

(Authority: 38 U.S.C. 3512(f), 3698)

(b) Eligibility criteria. To qualify for
an education loan—
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(1) The eligible spouse’s or surviving
spouse’s delimiting period as deter-
mined by § 21.3046 (a), (b), or (d) must
have expired;

(2) The eligible spouse or surviving
spouse must—

(i) Have financial resources that may
reasonably be expected to be expended
for education needs and which are in-
sufficient to meet the actual costs of
attendance;

(ii) Execute a promissory note pay-
able to the Department of Veterans Af-
fairs, as provided by § 21.4504;

(iii) Have unused entitlement pro-
vided under 38 U.S.C. 3511;

(iv) During the term, quarter, or se-
mester for which the loan is granted,
be enrolled on a full-time basis in pur-
suit of the approved program of edu-
cation in which he or she was enrolled
on the date his or her eligibility ex-
pired under § 21.3046 (a), (b), or (d); and

(v) Have been enrolled in a program
of education on a full-time basis—

(A) On the date his or her period of
eligibility expired under § 21.3046 (a),
(b), or (d); or

(B) On the last date of the ordinary
term, semester or quarter preceding
the date his or her eligibility expired
under § 21.3046 (a), (b), or (d), if the de-
limiting date fell during a school break
or summer term.

(Authority: 38 U.S.C. 3512(f), 3698)

(c) Limitations. The period for which a
loan may be granted shall not extend
beyond the earliest of the following
dates:

(1) Two years after the expiration of
the period of eligibility as determined
by § 21.3046(a), (b), or (d);

(2) The date on which the eligible
spouse’s or surviving spouse’s entitle-
ment is exhausted; or

(3) The date on which the eligible
spouse or surviving spouse completes
the approved program of education
which he or she was pursuing on the
date the delimiting period determined
by § 21.3046 (a), (b), or (d) expired.

(Authority: 38 U.S.C. 3512(f), 3698)

(d) Exclusions. No eligible spouse or
surviving spouse shall be authorized an
education loan if he or she has de-
faulted on a previous education loan

and there is a remaining unliquidated
payment due VA.

(Authority: 38 U.S.C. 3512(f), 3698)

[61 FR 26115, May 24, 1996]

§ 21.4502 Applications.
(a) General. An eligible spouse or sur-

viving spouse shall make an applica-
tion for an education loan in the man-
ner prescribed and upon the forms pre-
scribed by the Department of Veterans
Affairs. The Department of Veterans
Affairs must receive the application no
later than the last date of the term,
quarter, semester, or 6-month period to
which all or part of the loan will apply.
The application shall be certified by
the school as to the date required from
the school by the Department of Veter-
ans Affairs.

(Authority: 38 U.S.C. 3471)

(b) Information. The application shall
provide the Department of Veterans
Affairs with the following information
and such other information as may be
reasonable upon specific request:

(1) A statement of nontaxable income
for the student for the current tax year
in which the application is received by
the Department of Veterans Affairs; as
well as a statement of adjusted gross
income for the student for the current
tax year in which the application for
an education loan is received by the
Department of Veterans Affairs less
authorized deductions for exemptions,
itemized or standard deduction, which-
ever is greater, and mandatory
withholdings such as Federal and State
income taxes, social security taxes,
etc.

(2) The amount of all funds of the eli-
gible spouse or surviving spouse on
hand on the date of the application in-
cluding cash on hand, money in a bank
or savings and loan association ac-
count, and certificates of deposit.

(3) The full amount of the tuition for
the course to be paid by the eligible
spouse or surviving spouse during the
period for which the loan is sought.

(4) The amount of reasonably antici-
pated expenses for room and board to
be expended by the eligible spouse or
surviving spouse during the period for
which the loan is sought, including a
reasonable amount, not to exeed 22.5
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cents per mile, for commuting normal
distances to classes if the student does
not reside on campus. Applications
may also provide the Department of
Veterans Affairs with a statement of
the amount of charges for room and
board which the school would have
made had the school provided the eligi-
ble spouse or surviving spouse with
room and board. If the school does not
provide room and board, the applica-
tion may provide the Department of
Veterans Affairs with a statement of
charges for room and board which the
eligible spouse or surviving spouse
would have received had he or she been
provided room and board at the nearest
State college or State university which
provides room and board.

(Authority: 38 U.S.C. 3698(b))

(5) The anticipated reasonable cost of
books and supplies required for the
courses to be taken during the period
for which the loan is sought.

[40 FR 31764, July 29, 1975, as amended at 44
FR 62507, Oct. 31, 1979; 48 FR 37996, Aug. 22,
1983; 49 FR 8920, Mar. 9, 1984; 61 FR 26116, May
24, 1996]

§ 21.4503 Determination of loan
amount.

(a) General. The amount of the edu-
cation loan shall be computed by:

(1) Determining the total amount of
financial resources of the eligible
spouse or surviving spouse, as defined
in § 21.4500(e), which may be reasonably
expected to be expended for education
needs in any academic year or other
loan period.

(2) Subtracting the available re-
sources determined in paragraph (a)(1)
of this section from the actual cost of
attendance, as defined in § 21.4500(f), to
obtain the net amount by which costs
exceed the resources available for edu-
cation needs. If the available resources
and the costs are equal, or if the re-
sources exceed the costs, no loan will
be authorized.

(b) Amount. A loan shall be author-
ized in the amount of the excess of cost
over available resources as determined
in paragraph (a) of this section subject
to the following limitations:

(1) If the costs exceed the available
resources by $50 or less no loan shall be
granted.

(2) The aggregate of the amounts any
eligible spouse or surviving spouse may
borrow for an education loan may not
exceed $2,500 in any one academic year.
It also may not exceed an amount de-
termined by multiplying the number of
months of educational assistance to
which the eligible spouse or surviving
spouse would be entitled were it not for
the expiration of his or her delimiting
period under 38 U.S.C. 3511 times $376.

(Authority: 38 U.S.C. 3512(f), 3698)

(3) If a student is enrolled in a course
organized on a term, quarter or semes-
ter basis, no single loan shall be au-
thorized at one time for a period that
is longer than two consecutive quar-
ters. If a student is enrolled in a course
not organized on a term, quarter or se-
mester basis, no single loan shall be
authorized at one time for a period
that is longer than 6 months.

(Authority: 38 U.S.C. 3698)

(4) The Department of Veterans Af-
fairs shall pay the following maximum
amounts for these loan periods:

(i) $1,250 for any semester.
(ii) $830 for any term of 8 weeks or

more leading to a standard college de-
gree which is not part of the normal
academic year or for a quarter.

(iii) $1660 for two consecutive quar-
ters.

(iv) $270 per month for a course not
leading to a standard college degree if
less than 6 months long.

(v) $1660 for a 6-month loan period
based on a course not leading to a
standard college degree which is 6 or
more months long.

(vi) $270 per month for a loan period
of less than 6 months based on a course
not leading to a standard college de-
gree which is 6 or more months long.

(Authority: 38 U.S.C. 3512(f), 3698(b))

(5) No amount authorized will be paid
by the Department of Veterans Affairs
until the eligible spouse or surviving
spouse is certified as being enrolled
and actually pursuing the course.

(6) An eligible spouse or surviving
spouse may receive more than one loan
covering separate loan periods, subject
to paragraphs (b)(3) and (b)(7) of this
section.
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(7) If the spouse or surviving spouse
has a material change in economic cir-
cumstances subsequent to the original
application for a loan, he or she may
reapply for an increase in an author-
ized loan or for a loan, if otherwise
qualified, if no loan was originally
granted. However, the Department of
Veterans Affairs will not decrease or
revoke a loan once granted, absent
fraud in the application.

[40 FR 31765, July 29, 1975, as amended at 48
FR 37996, Aug. 22, 1983; 49 FR 8439, Mar. 7,
1984; 50 FR 19936, May 13, 1985; 61 FR 26116,
May 24, 1996]

§ 21.4504 Promissory note.

(a) General. The agreement by VA to
loan money pursuant to 38 U.S.C.
3512(f) and 3698 to any eligible spouse or
surviving spouse shall be in the form of
a promissory note which shall include:

(1) The full amount of the loan.
(2) Agreement to pay a fee not to ex-

ceed 3 percent for an insurance fund
against defaults.

(3) A note or other written obligation
providing for repayment of the prin-
cipal amount, and interest on the loan
in annual installments over a period
beginning 9 months after the date on
which the borrower first ceases to be at
least a half-time student and ending:

(i) For loans of $600 or more, 10 years
and 9 months after such date, or

(ii) For loans of less than $600, 1 year
and 7 months after such date for the
first $50 of the loan plus 1 additional
month for each additional $5 of the
loan.

(4) A provision for prepayment of all
or part of the loan, without penalty, at
the option of the borrower.

(b) Interest. The promissory note
shall advise the student that the loan
shall bear interest on the unpaid bal-
ance of the loan at a rate comparable
to, but not in excess of, the rate of in-
terest charged students at such time
on loans insured by the Secretary of
Education, Department of Education,
under part B of Title IV of the Higher
Education Act of 1965. The rate shall be
determined as of the date the agree-
ment is executed and shall be a fixed
amount.

(Authority: 38 U.S.C. 3698)

(c) Security. The loan shall be made
without security and without endorse-
ment.

(d) Default. Whenever VA determines
that a default, in whole or in part, has
occurred on any such loan the eligible
spouse or surviving spouse shall be no-
tified that the amount of the default
shall be recovered from the eligible
spouse or surviving spouse concerned
in the same manner as other debt due
the United States. Once a default has
occurred, the eligible spouse’s or sur-
viving spouse’s subsequent reentrance
into training at the half-time or great-
er rate shall not be the basis for re-
scinding the default. A default may
only be rescinded when VA has been led
to create the default as a result of a
mistake of fact or law.

(Authority: 38 U.S.C. 3698 (e)(1))

(e) Death or disability. If the eligible
spouse or surviving spouse dies or be-
comes permanently and totally dis-
abled, even though he or she ceases to
be permanently and totally disabled
subsequent to the granting of the loan,
the remaining liability of such person
for an educational loan shall be dis-
charged.

(f) Fraud. Material misrepresentation
of fact by the eligible spouse or surviv-
ing spouse, including omissions of rel-
evant information, shall render the
loan agreement null and void. The de-
ferred payment provisions of the agree-
ment shall not apply in such a case and
the full amount of any loan balance
shall become due and payable imme-
diately. The amount due shall be recov-
ered from the eligible spouse or surviv-
ing spouse in the same manner as any
other debt due the United States.

(g) Signature. An eligible spouse or
surviving spouse may sign both the
loan application and the promissory
note required and payment of the
amounts authorized will be made to
such person, notwithstanding his or her
minority, unless the person has a legal
guardian. In such cases the legal guard-
ian must sign and will be paid the loan
amounts.

[40 FR 31765, July 29, 1975, as amended at 48
FR 37997, Aug. 22, 1983; 52 FR 5963, Feb. 27,
1987; 52 FR 7276, Mar. 10, 1987; 61 FR 26116,
May 24, 1996]
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§ 21.4505 Check delivery.
(a) General. Education loans by the

Department of Veterans Affairs shall
be made by a check payable to the eli-
gible spouse or surviving spouse and
shall be mailed promptly to the edu-
cational institution in which the eligi-
ble spouse or surviving spouse is en-
rolled for delivery by the educational
institution.

(b) Delivery and certification. (1) The
educational institution, electing to
participate in this program, shall de-
liver an education loan check to the el-
igible spouse or surviving spouse and
shall certify the fact of delivery to the
Department of Veterans Affairs imme-
diately upon delivery. If the delivery is
not made within 30 days after the insti-
tution receives the check, it shall re-
turn the check to the Department of
Veterans Affairs.

(2) The Director of the Department of
Veterans Affairs facility of jurisdiction
may direct that education loan checks
be sent directly to spouses or surviving
spouses when:

(i) The educational institution dem-
onstrates an inability to comply with
these requirements; or

(ii) The educational institution fails
to provide adequately for the safekeep-
ing of the checks prior to the delivery
to the student or return to the Depart-
ment of Veterans Affairs; or

(iii) The educational institution
elects not to participate in this pro-
gram; or

(iv) There is compelling evidence
that the institution is unable to dis-
charge its responsibilities under this
program.

(Authority: 38 U.S.C. 3512(f), 3698)

[44 FR 62508, Oct. 31, 1979, as amended at 61
FR 26116, May 24, 1996]

§ 21.4507 Advertising.
(a) General. No educational institu-

tion or training establishment shall in-
clude a statement in advertisements or
brochures intended to solicit students
as to the availability of education
loans from the Department of Veterans
Affairs for eligible spouses and surviv-
ing spouses, except as provided in para-
graph (b) of this section.

(b) Form. The statement which is per-
mitted shall be as follows: ‘‘Certain eli-

gible spouses and surviving spouses
may qualify for a maximum edu-
cational loan of $2,500 per academic
year from the Department of Veterans
Affairs depending upon need. Applica-
tions for such loans shall be made to
the Department of Veterans Affairs on
forms prescribed by it.’’

(Authority: 38 U.S.C. 3512(f), 3696, 3698(b))

[44 FR 62510, Oct. 31, 1979, as amended at 61
FR 26116, May 24, 1996]

Subparts F–1—F–2 [Reserved]

Subpart F–3—Service Members
Occupational Conversion and
Training Program

AUTHORITY: 10 U.S.C. 1143 note; sec. 4481–
4497, Pub. L. 102–484, 106 Stat. 2757–2769; sec.
610, Pub. L. 103–446, 108 Stat. 4673–4674, unless
otherwise noted.

SOURCE: 60 FR 5852, Jan. 31, 1995, unless
otherwise noted.

GENERAL

§ 21.4800 Service Members Occupa-
tional Conversion and Training
Program.

Sections 21.4800 through 21.4856 regu-
late a Service Members Occupational
Conversion and Training Program. The
purpose of this program is to assist
members of the Armed Forces who are
forced or induced to leave military
service by reason of the drawdown of
the Armed Forces and to provide the
Secretary of Defense with another tool
to manage that drawdown. The pro-
gram assists eligible persons in enter-
ing the civilian workforce through
training for employment in a stable
and permanent position that involves
significant training, VA makes pay-
ments to employers who employ and
train eligible veterans in these jobs.
The payments assist employers in de-
fraying the costs of necessary training.

(Authority: Subtitle G, Pub. L. 102–484, 106
Stat. 2757–2769,10 U.S.C. 1143 note)

§ 21.4801 [Reserved]

§ 21.4802 Definitions.
For the purpose of the Service Mem-

bers Occupational Conversion and
Training Program described in §§ 21.4800
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through 21.4856 the following defini-
tions apply.

(a) Active duty. The term active duty
means:

(1) Full-time duty in the Armed
Forces, other than active duty for
training,

(2) Full-time duty (other than for
training purposes) as a commissioned
officer of the Regular or Reserve Corps
of the Public Health Service;

(3) Full-time duty as a commissioned
officer of the National Oceanic and At-
mospheric Administration;

(4) Service as a cadet at the United
States Military, Air Force or Coast
Guard Academy, or as a midshipman at
the United States Naval Academy, and

(5) Authorized travel to or from such
service.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(b) Active duty for training. (1) The
term active duty for training means:

(i) Full-time duty in the Armed
Forces performed by Reserves for
training purposes,

(ii) Full-time duty for training pur-
poses performed as a commissioned of-
ficer of the Reserve Corps of the Public
Health Service,

(iii) In the case of members of the
Army National Guard or the Air Na-
tional Guard of any State, full-time
duty under section 316, 592, 593, 594 or
505 of title 32, U.S. Code,

(iv) Duty performed by a member of a
Senior Reserve Officers’ Training Corps
program when ordered to such duty for
the purpose of training or a practice
cruise under chapter 103 of title 10, U.S.
Code for a period of not less than four
weeks and which must be completed by
the member before the member is com-
missioned, and

(v) Authorized travel to or from such
duty.

(2) The term does not include duty
performed as a temporary member of
the Coast Guard Reserve.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(c) Active military, naval or air service.
The term active military, naval or air
service includes active duty, any period
of active duty for training during
which the individual concerned was
disabled from a disease or injury in-

curred or aggravated in line of duty,
and any period of inactive duty train-
ing during which the individual con-
cerned was disabled from an injury in-
curred or aggravated in line of duty.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(d) Compensation. The term compensa-
tion means a monthly payment made
by the Department of Veterans Affairs
to a veteran because of a service-con-
nected disability.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(e) Eligible person. The term eligible
person means a veteran who—

(1) Was discharged after August 1,
1990, and

(2) Either—
(i) Served in the active military,

naval or air service for a period of more
than 90 days, or

(ii) Was discharged or released from
active duty because of a service-con-
nected disability.

(Authority: 106 Stat. 2758, Pub. L. 102–464,
sec. 4485(a)(2), 10 U.S.C. 1143, note)

(f) Employer. The term employer
means a person or business or other en-
tity which—

(1) Hires the veteran,
(2) Provides work, wages, and super-

vision,
(3) Either provides or arranges for

training for the veteran, and
(4) Can make the certification re-

quired by § 21.4822(a).

(Authority: 106 Stat. 2762, Pub. L. 102–484,
sec. 4487, 10 U.S.C. 1143, note)

(g) Full-time employment. The term
full-time employment means employment
which requires the employee to work a
regular schedule of hours per day and
days per week established as the stand-
ard full-time workweek at the employ-
ee’s training establishment.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4485(a)(3), 10 U.S.C. 1143, note)

(h) Inactive duty training. (1) The term
inactive duty training means:

(i) Duty (other than full-time duty)
prescribed for Reserves (including com-
missioned officers of the Reserve Corps
of the Public Health Service) by the
Secretary concerned under section 206
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of title 37 or any other provision of
law;

(ii) Special additional duties author-
ized for Reserves (including commis-
sioned officers of the Reserve Corps of
the Public Health Service) by an au-
thority designated by the Secretary
concerned and performed by them on a
voluntary basis in connection with the
prescribed training or maintenance ac-
tivities of the units to which they are
assigned,

(iii) Training (other than active duty
for training) by a member of, or appli-
cant for membership (as defined in sec-
tion 8140(g) of title 5, U. S. Code), in
the Senior Reserve Officers’ Training
Corps prescribed under chapter 103, of
title 10, U. S. Code, and

(iv) In the case of a member of the
Army National Guard or Air National
Guard of any State, such term means
duty (other than full-time duty) under
sections 316, 502, 503, 504 or 505 of title
32, U. S. Code.

(2) The term does not include:
(i) Work or study performed in con-

nection with a correspondence course,
(ii) Attendance at an educational in-

stitution in an inactive status, or
(iii) Duty performed as a temporary

member of the Coast Guard Reserve.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(i) Intermittent job. The term intermit-
tent job means a less than full-time job
in which the employee is given no ad-
vance regular work schedule due to the
unpredictable and sporadic nature of
the work needed for the job.

(Authority: 106 Stat. 2760, Pub. L. 102–484,
sec. 4486(b)(1), 10 U.S.C. 1143 note)

(j) Normal starting hourly wage. (1)
The term normal starting hourly wage
means, except as provided in paragraph
(j)(2) of this section, the wage paid per
hour (exclusive of overtime, premium
pay or fringe benefits) on the first day
of the job training program to an eligi-
ble person whose training program has
not been shortened as a result of the
employer’s evaluation of an eligible
person’s prior training. This definition
applies as to the eligible person whose
job training program actually has been
shortened, and who, therefore, begins
training at a higher hourly wage.

(2) For any eligible person to whom
the Davis-Bacon Act applies the term
normal starting hourly wage means:

(i) The training wage payable under
the Davis-Bacon Act (exclusive of over-
time, premium pay or fringe benefits)
to the eligible person on days during
the job training program when the
Davis-Bacon Act applies, and

(ii) On days when the Davis-Bacon
Act does not govern the wages paid to
the eligible person, the wage as deter-
mined by paragraph (j)(1) of this sec-
tion.

(Authority: 106 Stat. 2762, Pub. L. 102–484,
sec. 4487, 10 U.S.C. 1143 note)

(k) Part-time employment. The term
part-time employment means permanent
employment in a position in which the
employee works a regularly scheduled
number of hours each workweek that is
less than the number of hours cus-
tomarily required for full-time employ-
ment in that position.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4485(a)(3), 10 U.S.C. 1143 note)

(l) Permanent employment. The term
permanent employment means employ-
ment which is clearly continuous in
nature. Thus, the term does not in-
clude employment which is seasonal,
time-limited, or expected to terminate
upon completion of a particular prod-
uct, task, obligation, contract, or as-
signment.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4485(a)(3), 10 U.S.C. 1143 note)

(m) Related job. The term related job
means a job which has the following
characteristics when compared to an-
other job.

(1) The Dictionary of Occupational Ti-
tles, 4th edition, revised 1991, shows
that—

(i) Both jobs are in the same occupa-
tional group, and

(ii) The second job requires the same
or higher specific vocational prepara-
tion level as the job to which it is
being compared, and

(2) The salary being paid to employ-
ees with comparable experience and
training in the second job is the same
or greater than the salary paid in the
job to which it is being compared.

(Authority: 106 Stat. 2762, Pub. L. 101–484,
sec. 4487(b)(3), 10 U.S.C. 1143, note)
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(n) Seasonal job. The term seasonal job
means a job which is subject to a sea-
sonal need or availability resulting in
no work for the employed person for 90
or more consecutive calendar days.

(Authority: 106 Stat. 2760, Pub. L. 102–484,
sec. 4486(b)(1), 10 U.S.C. 1143 note)

(o) Secretary. The term Secretary
means the Secretary of Veterans Af-
fairs unless otherwise indicated by the
text of the sentence in which the term
appears.

(Authority: 106 Stat. 2760, Pub. L. 102–484,
sec. 4486(b)(1), 10 U.S.C. 1143 note)

(p) Service-connected. The term serv-
ice-connected means, with respect to
disability, that the disability was in-
curred or aggravated in line of duty in
the active military, naval or air serv-
ice.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(q) State. The term State means each
of the several States, Territories, and
possessions of the United States, the
District of Columbia and the Common-
wealth of Puerto Rico.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143, note)

(r) Temporary employment. The term
temporary employment means employ-
ment other than permanent employ-
ment.

(Authority: 106 Stat. 2759, Pub. L. 102–484,
sec. 4485(a)(3), 10 U.S.C. 1143 note)

(s) Temporary job. The term temporary
job means a time-limited job, particu-
larly one of known, expected, or in-
tended short duration (generally, not
to exceed one year and, frequently,
shorter).

(Authority: Pub. L. 102–484, sec. 4486(b)(1), 10
U.S.C. 1143 note)

(t) Unemployed. The term unemployed
means that a person is without full-
time, permanent employment and
wants and is available for full-time,
permanent employment.

(Authority: 106 Stat. 2760, Pub. L. 102–484,
sec. 4485(a)(3): 10 U.S.C. 1143 note)

(u) Veteran. The term veteran means a
person who—

(1) Served in the active military,
naval or air service, as defined in para-
graph (c) of this section, and

(2) Was discharged or released there-
from under conditions other than dis-
honorable.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
sec. 4483(2), 10 U.S.C. 1143 note, 38 U.S.C.
101(2))

§§ 21.4803—21.4809 [Reserved]

ELIGIBILITY

§ 21.4810 Eligibility requirements for
participation.

To establish eligibility for participa-
tion in the Service Members Occupa-
tional Conversion and Training pro-
gram, an eligible person, on the date of
application, must—

(a)(1) Be unemployed, and
(2) Have been unemployed for at least

8 of the 15 weeks immediately preced-
ing the date of his or her application
for participation in a job training pro-
gram under this subpart, or

(b) Be separated from the active mili-
tary, naval or air service and must
have had a primary or secondary occu-
pational specialty in the Armed Forces
which (as determined under regulations
prescribed by the Secretary of Defense
and in effect before the date of the eli-
gible person’s separation) is not readily
transferable to the civilian workforce;
or

(c) Be entitled to compensation (or
but for the receipt of military retired
pay would be entitled to compensation)
under laws administered by VA for a
service-connected disability rated at 30
percent or more.

(Authority: 106 Stat. 2758, Pub. L. 102–484,
sec. 4485(a)(1)(B) and (C) 10 U.S.C. 1143 note)

§ 21.4811 [Reserved]

§ 21.4812 Application and certification.

(a) Application. An individual must
apply to a facility of the Veterans Ben-
efits Administration for participation
in a job training program using the
form prescribed by VA.

(Authority: 106 Stat. 2759, Pub. L. 102–484,
sec. 4485(b)(1), 10 U.S.C. 1143 note)
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(b) Approval. VA will approve an ap-
plication to participate in a job train-
ing program if:

(1) The applicant is an eligible person
who meets the participation require-
ments of § 21.4810, and

(2) Funds are available to pay em-
ployers under this subpart.

(Authority: 106 Stat. 2759, Pub. L. 102–484,
sec. 4485(b)(2); 10 U.S.C. 1143 note)

(c) Certificates. (1) Upon approving an
eligible person’s application, VA will
furnish the eligible person with a cer-
tificate for presentation to an em-
ployer with an existing approved job
training program or an employer who
is willing to develop and seek approval
for a job training program. The certifi-
cate will state:

(i) The individual’s eligibility to par-
ticipate;

(ii) The date of the certificate’s issu-
ance to the eligible person and the pe-
riod of its validity, and

(iii) Approval of entrance into a job
training program is subject to the
availability of funds.

(2) A certificate expires 180 days from
the date on which it is furnished to the
eligible person. However, VA may
renew a certificate for an eligible per-
son when the provisions of § 21.4812(b)
are met. A renewed certificate expires
180 days from the date on which it is
furnished to the eligible person, and
may itself be renewed.

(Authority: 106 Stat. 2759, Pub. L. 102–484,
sec. 4485(b)(3), 10 U.S.C. 1143 note)

(d) Disapproval. If an individual’s ap-
plication is disapproved, VA will give
the individual written notice of the de-
cision, including the reasons therefor,
a summary of the evidence considered
and an opportunity for a hearing. The
individual may appeal VA’s denial of
his or her application under the same
process as is provided in Part 19, Sub-
part B of this chapter.

(Authority: 106 Stat. 2759, Pub. L. 102–484,
sec. 4485(b)(3), 10 U.S.C. 1143 note)

§§ 21.4813—21.4819 [Reserved]

APPROVAL OF EMPLOYER PROGRAMS

§ 21.4820 Job training program ap-
proval.

(a) Eligible persons. An employer may
be paid assistance on behalf of a par-
ticipating eligible person only for pro-
viding a program of job training ap-
proved by VA as meeting the require-
ments of this section and § 21.4822.

(1) The training provided under an
employer’s job training program must
be in a field of employment providing a
reasonable probability of stable, long-
term employment and such training
must be provided for a period of not
less than 6 months.

(2) An employer may provide all or
part of a job training program under an
agreement with an educational institu-
tion offering the training through a
course or courses which have been ap-
proved under § 21.4253 or § 21.4254 for the
enrollment of veterans.

(3) An apprenticeship or other on-job
training program approved under 38
U.S.C. 3687 will, upon the employer’s
submission of an application in accord-
ance with § 21.4822 containing the cer-
tification required by § 21.4822(a)(3)(iii),
be considered to have met all require-
ments for approval under this subpart,
and will be approved unless found ineli-
gible under paragraph (b) of this sec-
tion, and

(4) If a job training program requires
more than 18 months (or the equivalent
in training hours) of training to com-
plete, the period of training approvable
for purposes of this subpart will be lim-
ited to the first 18 months (or the
equivalent in training hours) of train-
ing under that program, or a period of
training not to exceed 18 months (or
the equivalent in training hours) from
the point at which the eligible person
enters the program in the case where
the employer grants credit for prior
training. (See § 21.4832(a)(3)).

(Authority: 10 U.S.C. 1143 note; sec. 4481–4497,
Pub. L. 102–484, 106 Stat. 2757–2769, as amend-
ed by sec. 610, Pub. L. 103–446, 108 Stat. 4673–
4674)

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00311 Fmt 8010 Sfmt 8010 E:\CFR\174132.037 174132



312

38 CFR Ch. I (7–1–97 Edition)§ 21.4822

(b) Ineligible programs. VA will not ap-
prove a job training program for em-
ployment—

(1) Which consists of seasonal, inter-
mittent or temporary jobs,

(2) Under which commissions are the
primary source of income,

(3) Which involves political or reli-
gious activities,

(4) With any department, agency, in-
strumentality or branch of the Federal
Government (including the United
States Postal Service and the Postal
Rate Commission); or

(5) Which will not be performed in a
State.

(Authority: 10 U.S.C. 1143 note; sec. 4481–4497,
Pub. L. 102–484, 106 Stat. 2757–2769, as amend-
ed by sec. 610, Pub. L. 103–446, 108 Stat. 4673–
4674)

[60 FR 5852, Jan. 31, 1995, as amended at 61
FR 29296, June 10, 1996]

§ 21.4821 [Reserved]

§ 21.4822 Employer applications for ap-
proval.

(a) Applications for approval of job
training programs. (1) The employer
must apply for approval of a job train-
ing program to the Director of the VA
facility having jurisdiction over the
place where the eligible person will be
trained.

(2) The employer’s application for ap-
proval of a job training program under
this subpart must be in the form pre-
scribed by the Secretary of Veterans
Affairs and, except for a program of ap-
prenticeship or other on-job training
approved under 38 U.S.C. 3687, must in-
clude the employer’s certification of
the matters set forth in paragraphs
(a)(3) and (a)(4) of this section.

(3) The employer must make and sub-
mit the following general certifications
with the application.

(i) The employer plans that—
(A) Upon the eligible person’s com-

pletion of the job training program, the
employer will employ the eligible per-
son in the position for which he or she
has been trained, and

(B) This position will be a full-time,
permanent employment position avail-
able to the eligible person at the end of
the training period.

(ii) The wages and benefits to be paid
to an eligible person participating in
the job training program—

(A) Will be the same as the wages and
benefits normally paid to other em-
ployees participating in the same or a
comparable job training program, and

(B) If there are no nonveterans train-
ing in the program, will be comparable
to wages paid in similar programs in
the community in which the employee
will be trained.

(iii) Employment of the eligible per-
son under the program—

(A) Will not result in the displace-
ment of currently employed workers
(including partial displacement such as
a reduction in the hours of non-
overtime work, wages, or employment
benefits), and

(B) Will not be in a job while another
person is laid off from the same or sub-
stantially equivalent job, or will not be
in a job the opening for which was cre-
ated as a result of the employer having
terminated the employment of any reg-
ular employee or otherwise having re-
duced its workforce with the intention
of hiring an eligible person in the job.

(iv) The employer will not employ in
the job training program an eligible
person already qualified by training
and experience for the job for which
the training is to be provided.

(v) The job which is the objective of
the job training program involves sig-
nificant training.

(vi) The training content of the job
training program is adequate to accom-
plish the training objective of the pro-
gram considering—

(A) The nature of the occupation for
which training is to be provided, and

(B) The content of comparable, avail-
able training programs which lead to
the same occupation.

(vii) Each participating eligible per-
son will be employed full-time while in
the job training program.

(viii) The training period of the pro-
gram will not be longer than the train-
ing periods that other employers in the
community customarily require new
employees to complete in order to be-
come competent in the occupation or
job for which the training is provided.

(ix) The training establishment or
place of employment will have avail-
able, as needed to accomplish the
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training objective of the program, the
following:

(A) Sufficient space,
(B) Equipment,
(C) Instructional material, and
(D) Instructor personnel.
(x) The employer will keep adequate

records.
(A) To show the progress made by

each eligible person participating in
the program, and

(B) To demonstrate compliance by
the employer and eligible person with
all requirements of law governing the
Service Members Occupational Conver-
sion and Training Act.

(xi) The employer, before the eligible
person’s entry into training, will—

(A) Furnish the eligible person with a
copy of the certification described in
this paragraph, and

(B) Obtain and retain the eligible
person’s signed acknowledgment of
having received the certification.

(xii) The employer will provide to
each participating eligible person for
whom a case manager has been as-
signed by the Department of Labor full
opportunity to participate in one per-
sonal interview with the case manager
during the eligible person’s normal
work day.

(xiii) The employer will evaluate the
eligible person’s prior training in the
field for which he or she is being
trained and will shorten his or her
training program appropriately.

(xiv) Whether tools or other work-re-
lated materials, or both, are necessary
for the eligible person’s participation
in the program of job training, and if
so, a list of those tools and work-relat-
ed materials which the eligible person
and all other trainees in the program,
both eligible persons and others, will
be required to purchase and for which
the employer will reimburse the eligi-
ble person.

(xv) The program meets such other
criteria which are essential for effec-
tive implementation of the Service
Members Occupational Conversion and
Training Act and as to which VA, after
having given notice to the employer,
requires the employer’s certification.

(4) The employer must submit with
the application on a form prescribed by
the VA, information concerning:

(i) The total number of hours of par-
ticipation in the job training program
to be offered the eligible person,

(ii) The length of the job training
program,

(iii) The starting hourly rate of
wages to be paid to a participant in the
program,

(iv) The training content of the pro-
gram, including the name and address
of the educational institution, if any,
with which the employer has an agree-
ment to provide all or part of the job
training program (supported by a copy
of that agreement included with the
application);

(v) If all or part of a job training pro-
gram is provided by an educational in-
stitution, a statement that VA will
have access to the training records,

(vi) The objective of the program,
(vii) The address of the location

where the records described in para-
graph (a)(3)(x) of this section will be
kept, and

(viii) If the employer desires to be
paid monthly, the number of the train-
ing establishment’s employees.

(5) The certifications required in
paragraphs (a)(3)(i) through (xi) shall
be considered to be a requirement es-
tablished under subtitle G of the Serv-
ice Members Occupational Conversion
and Training Act, and for purposes of
§ 21.4832(c) regarding payment for tools
and other work-related materials and
paragraphs (a)(3)(i) through (x) shall be
considered to be a requirement estab-
lished under subtitle G of the Service
Members Occupational Conversion and
Training Act.

(Authority: 106 Stat. 2760, Pub. L. 102–484,
secs. 4486(e), 4487(b); 10 U.S.C. 1143 note)

(b) VA action upon receipt of the appli-
cation. (1) Upon receipt of the applica-
tion, the Director of the VA facility of
jurisdiction will approve the job train-
ing program if:

(i) The application contains all req-
uisite information and certifications
needed to enable the Director to deter-
mine whether the proposed job training
program meets the approval require-
ments of the Service Members Occupa-
tional Conversion and Training Act.

(ii) The Director finds no basis for
conducting an investigation under
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§ 21.4852 that would warrant withhold-
ing approval of the employer’s pro-
posed program of job training pending
the outcome of that investigation.

(2) In determining whether the cer-
tifications required in paragraphs (a)(3)
and (a)(4) of this section are complete
and accurate, the Director of the VA
facility of jurisdiction—

(i) Will consider that the provisions
have been met and that the certifi-
cation is accurate if the job training
program for which the employer is
seeking approval has already been ap-
proved for training under § 21.4261 or
§ 21.4262, or the entire job training pro-
gram consists of a course or courses of-
fered at an educational institution and
approved under § 21.4253 or § 21.4254;

(ii) Will consider any information the
Department of Labor or the State Em-
ployment Security Agency may have
concerning the employer and the job
training program;

(iii) Will consider any other evidence
which may show whether or not the
certification is accurate and whether
or not the provisions of § 21.4820(a) are
met; and

(iv) May withhold approval pending
an investigation.

(3) The Director of the VA facility
will notify the employer in writing of
the approval or disapproval of the em-
ployer’s program. If the program is dis-
approved, the notice will state the rea-
sons therefor and the employer’s right
to seek review of the decision as pro-
vided in paragraph (c) of this section. If
no review is sought, the decision of the
Director of the VA facility of jurisdic-
tion will be final.

(c) Review of a decision not to approve
a program. (1) If an employer disagrees
with a decision of a Director of a VA
facility not to approve the program,
the employer, within 60 days after re-
ceipt of notice of the decision, may ask
that the decision be reviewed by the
Director, Education Service.

(2) A review by the Director, Edu-
cation Service, of a disapproval deci-
sion of the Director of the VA field fa-
cility will be based upon the evidence
of record when the original decision
not to approve a program was made. It
will not be de novo in nature and no
hearing will be held. The Director,
Education Service, has the authority

to affirm, reverse, or remand the origi-
nal decision. The reviewing official’s
action, other than a remand, shall be
the final Department decision on the
issue presented.

(Authority: 38 U.S.C. 512(a))

§ 21.4823 Disapproval of entry into
programs having unsatisfactory
completion rates.

(a) Disapproval of payments on behalf
of new participants. The Director of a
VA field facility may disapprove entry
into an employer’s approved job train-
ing program under this subpart when
the Director finds that the rate of vet-
erans’ successful completion of the job
training program is disproportionately
low as a result of deficiencies in the
quality of the job training program.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(a), 10 U.S.C. 1143 note)

(b) Notice: effective date of disapproval.
An eligible person who has not begun a
job training program to which a dis-
approval under paragraph (a) of this
section applies, will be barred from en-
tering that program effective on the
date the employer receives the notifi-
cation provided pursuant to paragraph
(e) of this section.

(Authority: 106 Stat. 2764; Pub. L. 101–484,
sec. 4490(b); 10 U.S.C. 1143 note)

(c) Successful completion rate for job
training programs. VA will determine
whether the successful completion rate
for a job training program is dispropor-
tionately low as follows.

(1) If fewer than five eligible persons
either successfully completed the par-
ticular job training program or termi-
nated that program (voluntarily or in-
voluntarily) during the three-year pe-
riod immediately preceding the cal-
culation, VA will consider that the
completion rate of the job training pro-
gram is not disproportionately low un-
less there is strong evidence to the con-
trary.

(2) If five or more eligible persons ei-
ther successfully completed the par-
ticular job training program or termi-
nated that program, or if the number is
less than five and there is compelling
evidence of deficiencies in the quality
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of the program that may have ad-
versely affected the completion rate,
VA will—

(i) Calculate a percentage by dividing
the number of eligible persons who
have successfully completed the job
training program during the three-year
period immediately preceding the cal-
culation by the number of eligible per-
sons who have either successfully com-
pleted or otherwise terminated that
program during the three-year period
immediately preceding the calculation;

(ii) Calculate a second percentage by
dividing the number of eligible persons
who have ever successfully completed
any job training program approved for
veterans’ training under the Service
Members Occupational Conversion and
Training Act by the number of eligible
persons who have ever either success-
fully completed or otherwise termi-
nated such a job training program, and

(iii) Compare the two percentages. If
the percentage determined in para-
graph (c)(2)(i) of this section is less
than one-half the percentage deter-
mined in paragraph (c)(2)(ii) of this sec-
tion, the successful completion rate of
the job training program is dispropor-
tionately low, and shall be considered
with the data described in paragraphs
(b) through (d) of this section and the
results of any investigation VA or the
Department of Labor may conduct in
determining whether the dispropor-
tionately low completion rate is a re-
sult of deficiencies in the quality of the
program.

(Authority: 106 Stat. 2764, Pub. L. 102–484,
sec. 4490(b), 10 U.S.C. 1143 note)

(d) Deficiencies in the quality of the job
training program. In determining wheth-
er any disproportionately low comple-
tion rate of a job training program is
the result of deficiencies in the quality
of the program, VA will take into ac-
count appropriate data, including:

(1) Quarterly data provided by the
Secretary of Labor with respect to the
number of veterans who:

(i) Receive counseling in connection
with training under the Service Mem-
bers Occupational Conversion and
Training Act.’’

(ii) Are referred to employers under
the Service Members Occupational
Conversion and Training Act,

(iii) Participate in job training under
the Service Members Occupational
Conversion and Training Act, and

(iv) Complete that training or do not
complete that training, and the rea-
sons for the noncompletion, and

(2) Data from the compliance surveys
of the employer which indicate the
number of eligible persons who have
undertaken a job training program, the
number of such persons who failed to
complete it, and the reasons for the
noncompletion.

(Authority: 106 Stat. 2764, Pub. L. 102–484,
sec. 4490(b); 10 U.S.C. 1143 note)

(e) Notification. If, after considering
the data described in paragraphs (c)
and (d) of this section, the Director of
the VA field facility of jurisdiction de-
termines that the completion rate for a
job training program is disproportion-
ately low due to deficiencies in the
quality of the program, the Director
will disapprove further initial entry by
eligible persons into the program and
shall notify the employer of that dis-
approval. The notice shall be by cer-
tified mail or registered letter, return
receipt requested, and shall include:

(1) A statement of the reasons for dis-
approval, including a summary of the
evidence considered,

(2) Notice of the opportunity to sub-
mit documentary evidence and to have
a hearing before the Director of the VA
field facility of jurisdiction or his or
her designee, and

(3) Notice of the employer’s right to
request, within 60 days after receipt of
the notice, a review by the Director,
Education Service, of the disapproval
decision by the Director of the VA field
facility of jurisdiction.

(4) A review by the Director, Edu-
cation Service, of a disapproval deci-
sion of the Director of the VA field fa-
cility will be based upon the evidence
of record when the original decision to
disapprove new program entrants was
made. It will not be de novo in nature
and no hearing will be held. The Direc-
tor, Education Service, has the author-
ity to affirm, reverse, or remand the
original decision. The reviewing offi-
cial’s action, other than a remand,
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shall be the final Department decision
on the issue presented.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(b), 10 U.S.C. 1143 note)

(f) Period of disapproval. (1) A dis-
approval of further program entry as
described in paragraph (a) of this sec-
tion shall remain in effect until the Di-
rector of the VA field facility of juris-
diction determines that the employer
has remedied the program deficiencies
which resulted in the disapproval.

(2) Upon reinstatement of approval of
program entry, payments will be made
on behalf of new participating eligible
persons only for training received after
the date remedial action was taken, as
determined by the Director of the VA
field facility.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(b)(3), 10 U.S.C. 1143 note)

§ 21.4824 Withdrawal of approval.
(a) Approval may be withdrawn. The

Director of a VA field activity may im-
mediately disapprove the further par-
ticipation by all eligible persons in a
job training program which previously
has been approved when:

(1) The program ceases to meet any
of the requirements of § 21.4820 or
§ 21.4822.

(2) The Director finds that the em-
ployer’s certification provided pursu-
ant to § 21.4822(a) was false; or

(3) The employer, or an educational
institution with which the employer
has contracted to provide all or part of
the training, refuses to make available
to an authorized representative of the
Federal Government those records
which the employer (and the edu-
cational institution) is required to
keep under § 21.4850.

(b) Notification. The Director of the
VA field facility of jurisdiction shall
notify the employer and all eligible
persons participating in the program
that approval is being withdrawn. The
notices shall be by certified mail re-
turn receipt requested, and shall in-
clude:

(1) A statement of the reasons for the
withdrawal of approval, including a
summary of the evidence considered;

(2) Notice of the right of the em-
ployer or eligible person to submit doc-
umentary evidence and have a hearing

before the Director of the VA field fa-
cility of jurisdiction or his or her des-
ignee concerning the withdrawal of
program approval;

(3) In the case of an employer notice
of the employer’s right to request a re-
view by the Director, Education Serv-
ice, of the disapproval decision by the
Director of the VA field facility of ju-
risdiction. To exercise that right, the
employer must request within 60 days
either after the date of notice of the
initial decision of the Director of the
VA field facility of jurisdiction or the
date of notice of any confirming deci-
sion by that Director following a time-
ly requested hearing or timely submis-
sion of new evidence, or both, and

(4) In the case of a notice sent to eli-
gible persons, notice of the right of the
eligible person to appeal the decision
to the Board of Veterans Appeals and
to have a hearing under the same proc-
ess as is provided in Part 19, Subpart B
of this title.

(Authority: 106 Stat. 2761–2763, Pub. L. 102–
484, sec. 4486, 4487, 38 U.S.C. 501(a); 10 U.S.C.
1143 note)

(c) Review of a decision to withdraw
approval of a program. A review by the
Director, Education Service, of a dis-
approval decision of the Director of the
VA field facility will be based upon the
evidence of record when the original
decision to disapprove new program en-
trants was made. It will not be de novo
in nature and no hearing on review will
be held. The Director, Education Serv-
ice, has the authority to affirm, re-
verse, or remand the original decision.
The reviewing official’s action, other
than a remand, shall be the final De-
partment decision on the issue pre-
sented, unless an adversely affected eli-
gible person prevails in an appeal of
the decision to the Board of Veterans
Appeals.

(Authority: 38 U.S.C. 512(a))

§§ 21.4825—21.4829 [Reserved]

PAYMENTS

§ 21.4830 Entrance into training.
(a) Notice of intent to hire before em-

ployee’s entrance into training. Before an
eligible person enters an approved job
training program, the employer shall
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submit to the VA at the address on the
form prescribed by the VA information
concerning whether the employer in-
tends to hire the eligible person.

(Authority: 106 Stat. 2764, Pub. L. 102–484,
sec. 4488(a); 10 U.S.C. 1143 note)

(b) Lack of funds may prevent training.
(1) If VA determines that funds are not
available to make payments to the em-
ployer on behalf of the eligible person,
VA may withhold or deny approval of
the eligible person’s entry into a job
training program.

(2) The eligible person may enter the
job training program on or after the
date the notice of intent to hire de-
scribed in paragraph (a) of this section
is submitted to VA. However, VA may
not provide assistance to the employer
if, within two weeks after the date on
which the notice of intent to hire is
transmitted to VA, VA disapproves the
eligible person’s entry into that pro-
gram due to a lack of funds.

(Authority: 106 Stat. 2764, Pub. L. 102–484,
sec. 4488(a); 10 U.S.C. 1143 note)

[60 FR 5852, Jan. 31, 1995, as amended at 61
FR 29297, June 10, 1996]

§ 21.4831 [Reserved]

§ 21.4832 Payments to employers.
Payments made to employers for

training eligible persons and employ-
ing them in the respective positions for
which they trained shall be made in ac-
cordance with the provisions of this
section.

(a) Periodic wage reimbursement pay-
ments for training provided the eligible
person. Subject to the certification re-
quirements of paragraph (a)(3) of this
section and the limitations and restric-
tions stated in paragraphs (d) and (e) of
this section, VA will make quarterly
wage-reimbursement payments to the
employer based upon training provided
to an eligible person. An employer with
fewer than 75 employees when the eligi-
ble person enters training may, upon
request, receive such payments on a
monthly basis.

(1) Amount of periodic payment. VA
will determine the amount of periodic
payment to the employer by multiply-
ing 50 percent of the normal starting
hourly wage paid by the employer to
the eligible person (without regard to

overtime, premium pay or fringe bene-
fits), by the number of hours the vet-
eran worked during the period for
which payment is due, withholding 25
percent of this amount to be paid to
the employer as an incentive payment
as provided in paragraph (b) of this sec-
tion.

(2) Periods for which payments may be
made. Payments may be made for an el-
igible person’s training through the
last date of training received in the
training program but not after comple-
tion of the eighteenth month of the
training program.

(3) Certification of training. VA will
issue no payments to an employer for
any period of training of an eligible
person unless the following certifi-
cation requirements are met.

(i) Unless VA waives certification,
the eligible person must submit, and
VA must receive, a certification that
such person was employed full-time by
the employer in an approved job train-
ing program during the applicable
training period. VA will waive this cer-
tification upon receipt of evidence that
the eligible person is deceased, has ter-
minated employment and moved with-
out a forwarding address, or otherwise
cannot or will not comply through no
fault of the employer.

(ii) VA must receive from the em-
ployer on a form prescribed by the VA
a certification concerning the follow-
ing:

(A) Employment of the eligible per-
son during the period in an approved
job training program,

(B) Performance and progress of the
eligible person during the period were
satisfactory,

(C) The number of hours the eligible
person worked during the period for
which the certification is made, and

(D) For employer’s first certification,
the normal starting hourly rate of
wages paid to the veteran, without re-
gard to overtime or premium pay.

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487, 10 U.S.C. 1143 note)

(b) Lump sum deferred incentive pay-
ment to employers. VA will make a
lump-sum incentive payment to the
employer of the total amount withheld
from periodic payments made to the
employer pursuant to paragraph (a)(1)
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of this section provided the following
conditions are met.

(1) The incentive payment may be
made only when VA determines, and
both the employer and (except as pro-
vided in paragraph (b)(2) of this sec-
tion) eligible person certify, that the
eligible person was employed full-time
by that employer in the job for which
the training program was designed to
provide training or in a related job, and
that such employment was for at least
four continuous months beginning on
the date the eligible person completed
training for which periodic payments
were made under this subpart.

(2) VA may waive the requirement
that the eligible person certify as pro-
vided in paragraph (b)(1) of this section
if VA finds that the requisite employ-
ment occurred and either the eligible
person is deceased or otherwise cannot
or will not comply through no fault of
the employer.

(Authority: 106 Stat. 2782, Pub. L. 101–484,
sec. 4487(b)(3); 10 U.S.C. 1143, note)

(c) Payments for tools and other work-
related materials. VA may reimburse the
employer a maximum of $500 for the
costs of tools and other work-related
materials required for training upon
receipt of:

(1) A certification signed by the em-
ployer and the eligible veteran stating
that:

(i) The identified tools and other
work-related materials are necessary
for the eligible person’s participation
in the job training program;

(ii) The eligible person bought the
tools and other work-related materials,
and

(iii) The employer reimbursed the eli-
gible person for the cost of the tools
and other work-related materials, and

(2) A copy of the receipt or other
proof of purchase which the employer
used to calculate the amount for which
the veteran was reimbursed.

(Authority: 106 Stat. 2762, Pub. L. 102–484,
sec. 4487(c), 10 U.S.C. 1143 note)

(d) Limitations on amount of payments.
(1) In no case will the sum of the peri-
odic payments and the lump-sum pay-
ment made to an employer for all pro-
grams of training that an eligible vet-

eran may pursue with that employer
exceed:

(i) $12,000 for a person with a service-
connected disability rated as 30 percent
or more disabling, or

(ii) $10,000 for all other eligible veter-
ans.

(2) If an employer reduces the wages
paid to a trainee for a portion of the
training period so that the trainee is
paid at a rate less than the certified,
normal starting wage rate, VA shall
not make periodic payments in excess
of 50 percent of the wages (exclusive of
overtime and premium pay) paid to the
trainee for that portion of the training
period less the 25 percent that must be
withheld under § 21.4832(a).

(Authority: 106 Stat. 2762, Pub. L. 102–484,
sec. 4487(a)(1)(B): 10 U.S.C. 1143 note)

(e) Restrictions on payments. (1) VA
will not pay an employer:

(i) On behalf of any veteran who ini-
tially applies for a job training pro-
gram after September 30, 1995,

(ii) For any job training program
which begins after March 31, 1996,

(iii) For any training given to the
veteran before VA certifies the individ-
ual is eligible to participate,

(iv) During any period of time for
which the veteran receives educational
assistance under 38 U.S.C. chs. 30, 31,
32, 35 or 36 or 10 U.S.C. ch. 106;

(v) For any period during which the
employer received any assistance on
account of the veteran’s training or
employment, including:

(A) Assistance under the Job Train-
ing Partnership Act (29 U.S.C. 1501 et
seq.),

(B) A credit under section 51 of the
Internal Revenue Code of 1986, or

(C) Employer’s incentive payments
under § 21.256 of this part,

(vi) For any hours of training the
veteran completes in excess of the
hours approved by VA for his or her job
training program.

(2) VA will withhold payment to an
employer who fails or refuses to main-
tain records or fails to make them
available to authorized representatives
of the Federal Government as required
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by § 21.4850. The withholding will con-
tinue until VA determines that the em-
ployer has fully complied with record-
keeping and disclosure requirements.

(Authority: 106 Stat. 2757, Pub. L. 102–484,
Subtitle G, 10 U.S.C. 1143 note)

[60 FR 5852, Jan. 31, 1995, as amended at 60
FR 55996, Nov. 6, 1995; 61 FR 29297, June 10,
1996]

§ 21.4833 [Reserved]

§ 21.4834 Overpayments and forfeits.
(a) False certification by employer.

Whenever VA finds that an overpay-
ment has been made to an employer on
behalf of a veteran as a result of a cer-
tification or information contained in
the employer’s application to VA
which was false in any material re-
spect—

(1) The amount of the overpayment
shall constitute a liability of the em-
ployer to the United States, and

(2) The employer shall forfeit any un-
paid amounts withheld from those pay-
ments for the purpose of making a
lump-sum incentive payment under
§ 21.4832(b).

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(1)(A), 10 U.S.C. 1143 note)

(b) Noncompliance by employer. When-
ever VA finds that an employer has
failed in any substantial respect to
comply for a period of time with a re-
quirement of § 21.4820 or § 21.4822 or both
(unless the employer’s failure is the re-
sult of false or incomplete information
provided by the eligible person), each
amount paid to the employer on behalf
of an eligible person for that period
shall be considered an overpayment.

(1) The amount of the overpayment
shall constitute a liability of the em-
ployer to the United States.

(2) The employer shall forfeit any un-
paid amounts withheld from those pay-
ments for the purpose of making a
lump-sum incentive payment under
§ 21.4832(b).

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(1)(B); 10 U.S.C. 1143 note)

(c) False certification by an individual.
Whenever VA finds that an overpay-
ment has been made to an employer on
behalf of an individual as a result of
certification by the individual, or as a

result of information provided to an
employer or contained in an applica-
tion submitted by the individual to VA
which was willfully or negligently false
in any material respect—

(1) The amount of the overpayment
shall constitute a liability of the indi-
vidual to the United States, and

(2) The employer shall forfeit any un-
paid amounts withheld from those pay-
ments for the purpose of making a
lump-sum incentive payment under
§ 21.4832(b).

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(2); 10 U.S.C. 1143 note)

(d) Payment contrary to limitation or
restriction. Whenever VA finds that pay-
ment has been made to an employer on
behalf of an individual in an amount
which exceeds or is otherwise contrary
to the limitations set forth in § 21.4832
(d) or (e)—

(1) Such amount shall constitute an
overpayment for which the employer
shall be liable to the United States,

(2) The employer shall forfeit any un-
paid amounts withheld from that over-
payment for the purpose of making a
lump-sum incentive payment under
§ 21.4832(b).

(Authority: 106 Stat. 2757, Pub. L. 102–484,
Subtitle G, 10 U.S.C. 1143 note)

(e) Waivers of overpayments. VA may
waive any overpayment established
under this section, in whole or in part,
as provided by §§ 1.955 through 1.970 of
this chapter. Any amount withheld for
the purpose of making a lump-sum in-
centive payment forfeited under this
section is not subject to waiver.

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(4), 10 U.S.C. 1143 note)

(f) Recovery of overpayments. (1) Any
overpayments referred to in paragraph
(a), (b), (c) or (d) of this section may be
recovered in the same manner as any
other debt due the United States.

(2) To the extent that an individual
and employer are found liable to the
United States under this section for
the same overpayment, they will be
held jointly and severally liable.

(Authority: 106 Stat. 2762, Pub. L. 102–484,
sec. 4487, 10 U.S.C. 1143 note)

(g) Disagreements concerning overpay-
ments. (1) If an employer disagrees with
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a decision of a Director of a VA facility
to hold the employer liable for all or
part of an overpayment, the employer,
within 60 days after receipt of notice of
the decision, may ask that the decision
be reviewed by the Director, Education
Service.

(2) A review by the Director, Edu-
cation Service, of an overpayment li-
ability decision of the Director of the
VA field facility will be based upon evi-
dence of record when the original deci-
sion not to approve a program was
made. It will not be de novo in nature
and no hearing will be held. The Direc-
tor, Education Service, has the author-
ity to affirm, reverse, or remand the
original decision. The reviewing offi-
cial’s action, other than a remand,
shall be the final Department decision
on the issue presented.

(3) If the eligible person is held liable
for all or part of an overpayment, he or
she has the right of appeal to the Board
of Veterans Appeals and to have a
hearing under the same process as is
provided in Part 19, Subpart B of this
title.

(Authority: 38 U.S.C. 511(a))

§§ 21.4835—21.4839 [Reserved]

COUNSELING

§ 21.4840 Employment counseling serv-
ices.

(a) Eligibility. An eligible person who
meets the requirements of § 21.4810 to
participate in the Service Members Oc-
cupational Conversion and Training
Act program may ask VA to provide
employment counseling services to as-
sist him or her in selecting a suitable
job training program under this sub-
part.

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(4), 10 U.S.C. 1143 note, 38 U.S.C.
3697A)

(b) Purpose. The purpose of this coun-
seling is to assist the eligible person to
select an employment objective likely
to provide satisfactory employment op-
portunities in light of his or her per-
sonal circumstances,

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(4), 10 U.S.C. 1143 note, 38 U.S.C.
3697A)

(c) Additional counseling services. To
the extent feasible, VA and the Depart-
ment of Labor may provide an addi-
tional program of counseling or other
services designed to resolve difficulties
that may be encountered by eligible
persons during training under this sub-
part. If provided, the counseling or
other services will be similar in nature
to:

(1) Outreach and assistance (38 U.S.C.
7723, 7724), readjustment counseling (38
U.S.C. 1712A), and educational and vo-
cational counseling (38 U.S.C. 3696A) of-
fered by VA, and

(2) Disabled veterans’ outreach (38
U.S.C. 4103A), employment assistance
(38 U.S.C. 4104), and employment coun-
seling, job training counseling, and
other transitional assistance (10 U.S.C.
1144) services offered by the Depart-
ment of Labor.

(Authority: 106 Stat. 2763, Pub. L. 102–484,
sec. 4487(d)(4), 10 U.S.C. 1143 note, 38 U.S.C.
1712A, 3797A, 7723, 7724)

§§ 21.4841—21.4843 [Reserved]

§ 21.4844 Failure to cooperate.

VA will take no further action on an
eligible person’s application for assist-
ance when he or she:

(a) Fails to report for his or her coun-
seling appointment,

(b) Fails to cooperate in the counsel-
ing process,

(c) Does not complete counseling to
the extent required under paragraph
§ 21.4840(c).

(Authority: 106 Stat. 2763, Pub. L. 102–16,
Pub. L. 102–484)

§§ 21.4845—21.4849 [Reserved]

ADMINISTRATIVE

§ 21.4850 Inspection of records.

(a) Availability of records. The records
and accounts of employers pertaining
to eligible persons on behalf of whom
assistance shall be paid, as well as
other records that VA determines to be
necessary to ascertain compliance with
the requirements established in
§§ 21.4820 through 21.4832 shall be avail-
able at reasonable times for examina-
tion by authorized representatives of
the Federal Government. If the records
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are maintained by an educational insti-
tution training the employee on behalf
of the employer, the latter shall be re-
sponsible for insuring their availabil-
ity.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(a), 10 U.S.C. 1143 note)

(b) Retention of records. (1) Except as
provided in paragraph (b)(2) of this sec-
tion, an employer must keep the
records mentioned in paragraph (a) of
this section intact and in good condi-
tion for at least three years following:

(i) The last month or quarter for
which the employer received a periodic
payment on behalf of the eligible per-
son as described in § 21.4832(a), or

(ii) The date on which VA paid the
employer a lump-sum incentive pay-
ment provided that the employer re-
ceived such a payment on behalf of the
eligible person.

(2) Retention of records for a period
longer than that described in para-
graph (b)(1) of this section is not re-
quired unless the employer receives a
written request from the General Ac-
counting Office or VA not later than 30
days before the end of the 3-year pe-
riod.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(a), 10 U.S.C. 1143 note)

§ 21.4851 [Reserved]

§ 21.4852 Monitoring and investiga-
tions.

(a) Monitoring and investigations. VA
with the assistance of the Department
of Labor may determine compliance
with the provisions of §§ 21.4820 through
21.4832 by:

(1) Monitoring employers and eligible
persons participating in job training
programs,

(2) Investigating any matter nec-
essary to determine compliance, and

(3) Requiring the submission of infor-
mation deemed necessary by the Sec-
retary of Veterans Affairs or by the
Secretary of Labor before, during or
after training.

(Authority: 106 Stat. 2765, Pub. L. 102–484.
sec. 4491(b), (c) and (d), 10 U.S.C. 1143 note)

(b) Scope of investigations. VA, with
the assistance of the Department of
Labor will carry out the monitoring

and investigative functions contained
in paragraph (a) of this section by:

(1) Examining records (including
making certified copies of records),

(2) Questioning employees, and
(3) Entering into any premises or

onto any site where:
(i) Any part of the job training pro-

gram is conducted, or
(ii) Any of the employer’s records are

kept.

(Authority: 106 Stat. 2765, Pub. L. 102–484,
sec. 4491(b), (c) and (d), 10 U.S.C. 1143 note)

§ 21.4853 [Reserved]

§ 21.4854 Delegation of authority to
the Under Secretary for Benefits.

Authority is delegated by the Sec-
retary to the Under Secretary for Ben-
efits of VA or his or her designee to
enter into such agreements with the
Departments of Defense and Labor or
either of those, as may be necessary to
implement the Service Members Occu-
pational Conversion and Training Act.

(Authority: 38 U.S.C. 512)

§ 21.4855 [Reserved]

§ 21.4856 Delegation of authority to
the Veterans Benefits Administra-
tion.

In a Memorandum of Agreement
among the Departments of Defense,
Veterans Affairs, and Labor, the Sec-
retary was designated as the imple-
menting official for the Service Mem-
bers Occupational Conversion and
Training Act. In § 2.101 of this title the
Secretary has delegated authority
given to the Secretary in the Memo-
randum to the Under Secretary for
Benefits and to supervisory or adju-
dicative personnel within the jurisdic-
tion of the Veterans Benefits Adminis-
tration designated by him or her, to
make findings and decisions under the
Service Members Occupational Conver-
sion and Training Act and the applica-
ble regulation, precedents and instruc-
tions relating to programs authorized
by §§ 21.4800 through 21.4852 of this part.

(Authority: 38 U.S.C. 512)
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Subpart G—Post-Vietnam Era Vet-
erans’ Educational Assistance
Under 38 U.S.C. Chapter 32

AUTHORITY: 38 U.S.C. 501(a), ch. 32, unless
otherwise noted.

SOURCE: 45 FR 31, Jan. 2, 1980, unless other-
wise noted.

ADMINISTRATIVE

§ 21.5001 Administration of benefits: 38
U.S.C. Chapter 32.

(a) Delegation of authority. Except as
otherwise provided, authority is dele-
gated to the Under Secretary for Bene-
fits and to supervisory or administra-
tive personnel within the jurisdiction
of the Education Service, Veterans
Benefits Administration, designated by
him or her to make findings and deci-
sions under 38 U.S.C. Chapter 32 and
the applicable regulations, precedents,
and instructions, as to the program au-
thorized by subpart G of this part.

(Authority: 38 U.S.C. 512(a))

(b) Administrative provisions. In ad-
ministering benefits payable under 38
U.S.C. Chapter 32, VA will apply the
following sections:

(1) Section 21.4002—Finality of deci-
sions;

(2) Section 21.4003 (except paragraphs
(d) and (e))—Revision of decisions;

(3) Section 21.4005—Conflicting inter-
ests;

(4) Section 21.4006—False or mislead-
ing statements;

(5) Section 21.4007—Forfeiture;
(6) Section 21.4008—Prevention of

overpayments; and
(7) Section 21.4009—Overpayments;

waiver or recovery.

(Authority: 38 U.S.C. 3241(a), 3680, 3683, 3685,
3690, 6103)

[61 FR 29029, June 7, 1996]

GENERAL

§ 21.5020 Post-Vietnam era veterans’
educational assistance.

Title 38 U.S.C. Chapter 32 provides
for a participatory program for edu-
cational assistance benefits to eligible
veterans and servicepersons. The in-

tent of the Congress for this program is
stated in 38 U.S.C. 3201.

(Authority: 38 U.S.C. 3201)

[61 FR 29029, June 7, 1996]

§ 21.5021 Definitions.
For the purpose of subpart G and

payment of Chapter 32 benefits the fol-
lowing definitions apply:

(a) Veteran—means anyone whose
service meets the requirements of
§ 21.5040.

(Authority: 38 U.S.C. 3202(1))

(b) Active duty—means full-time duty
in the Armed Forces or as a commis-
sioned officer of the regular or Reserve
Corps of the Public Health Service or
of the National Oceanic and Atmos-
pheric Administration. It does not in-
clude any period during which an indi-
vidual:

(1) Was assigned full-time by the
Armed Forces to a civilian institution
for a course of education which was
substantially the same as established
courses offered to civilians,

(2) Served as a cadet or midshipman
at one of the service academies,

(3) Served under the provisions of
section 511(d) of Title 10, United States
Code, pursuant to an enlistment in the
military reserve or national guard,

(4) Served in an excess leave without
pay status, or

(5) Served in a status specified in
§ 3.15 of this chapter.

(Authority: 38 U.S.C. 3202)

(c) State—means each of the several
States, territories and possessions of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico and the Canal Zone.

(Authority: 38 U.S.C. 101(20))

(d) School, educational institution, in-
stitution. The terms, school, educational
institution, and institution mean—

(1) Any vocational school, business
school, correspondence school, junior
college, teacher’s college, college, nor-
mal school, professional school, univer-
sity or scientific or technical institu-
tion;

(2) Any public or private elementary
school or secondary school which offers
courses for adults; and
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(3) An entity, during the period be-
ginning on November 2, 1994, and end-
ing on September 30, 1996, other than
an institution of higher learning, that
provides training required for comple-
tion of a State-approved alternative
teacher certification program.

(Authority: 38 U.S.C. 3202(2), 3452(c))

(e) Participant—means a person who
is participating in the educational ben-
efits program established under Chap-
ter 32. This includes:

(1) A person who has enrolled in and
is making contributions by monthly
payroll deduction to the fund.

(2) Those individuals who have con-
tributed to the fund and have not
disenrolled (i.e., users or potential
users of benefits).

(Authority: 38 U.S.C. 3202)

(3) A person who has enrolled in and
is having monthly contributions to the
fund made for him or her by the Sec-
retary of Defense.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

(4) A person who has made a lump-
sum contribution to the fund in lieu of
or in addition to monthly contribu-
tions deducted from his or her military
pay.

(Authority: 38 U.S.C. 3222)

(5) Those individuals who have con-
tributed to the fund and—

(i) Have been automatically
disenrolled as provided in § 21.5060(b)(3)
of this part,

(ii) Whose funds have been trans-
ferred to the Treasury Department as
provided in § 21.5064(b)(4)(iii) of this
part, and

(iii) Who are found to have qualified
for an extended period of eligibility as
provided in § 21.5042 of this part.

(Authority: 38 U.S.C. 3232;, Pub. L. 99–576)

(f) Fund—means that trust fund ac-
count established to maintain dollar
contributions of the participant (and
contributions, if any, from the Depart-
ment of Defense).

(Authority: 38 U.S.C. 3222)

(g) Suspends—means a participant
stops contributing to the fund (tempo-
rarily or permanently).

(h) Disenrolls—means a participant
terminates participation and forfeits
any entitlement to benefits except for
a refund of his or her contributions
previously made.

(Authority: 38 U.S.C. 3221)

(i) Hardship or other good reasons—
means circumstances considered to be
such by the Department of Defense and
the Department of Veterans Affairs
when referring to suspension or
disenrollments, such as illness of the
participant or a member of his or her
immediate family, unexpected personal
expense, etc.

(Authority: 38 U.S.C 3221(b))

(j) Benefit period means:
(1) For a course leading to a standard

college degree:
(i) The entire enrollment period cer-

tified by the school; or
(ii) That period of time from the be-

ginning of an enrollment period until
the end of the individual’s delimiting
period; or

(iii) That period of time from the be-
ginning of an enrollment period to the
date on which the individual’s con-
tributions in the fund are exhausted,
whichever is the shortest.

(2) For a residence course not leading
to a standard college degree or for a
correspondence course that period of
time from the beginning of the enroll-
ment period as certified by the school
or the date the school last certified on
the quarterly certification of attend-
ance, whichever is later, to:

(i) The end of the enrollment period;
(ii) The end of the quarter to be cer-

tified;
(iii) The last date of the individual’s

delimiting period; or
(iv) The date on which the individ-

ual’s contributions to the fund are ex-
hausted, whichever occurs first.

(3) [Reserved]
(4) For apprenticeship and other on-

job training that period of time from
the beginning date of training or the
date last certified on the monthly cer-
tification of training to—

(i) The end of the month to be cer-
tified;

(ii) The last date of the veteran’s de-
limiting period;
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(iii) The date on which the veteran’s
entitlement is exhausted, whichever
occurs first.

(Authority: 38 U.S.C. 3231; Pub. L. 99–576)

(k) Benefit payment—means all edu-
cational assistance allowance paid to a
veteran for pursuit of a program of
education during a benefit period.

(Authority: 38 U.S.C. 3231)

(l) Spouse—means a person of the op-
posite sex who is the wife or husband of
the participant, and whose marriage to
the participant meets the requirements
of § 3.1(j) of this chapter.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

(m) Surviving spouse—means a person
of the opposite sex who is a widow or
widower of the participant, and whose
marriage to the participant meets the
requirements of § 3.1(j) or § 3.52 of this
chapter.

(n) Child—(1) for the purposes of
§ 21.5067(a) this term means a natural
child, step-child or adopted child of the
participant regardless of age or marital
status.

(2) For all other purposes this term
means a person whose relationship to
the participant meets the requirements
of § 3.57 or § 3.58 of this chapter.

(o) Parent—means a person whose re-
lationship to the participant meets the
requirements of § 3.59 of this chapter.

(Authority: 38 U.S.C. 3224)

(p) Training establishment—means any
establishment providing apprentice or
other training on-the-job, including
those under the supervision of a college
or university or any State department
of education, or any State apprentice-
ship agency, or any State board of vo-
cational education, or any joint ap-
prenticeship committee, or the Bureau
of Apprenticeship and Training estab-
lished in accordance with 29 U.S.C.
Chapter 4C, or any agency of the Fed-
eral Government authorized to super-
vise such training.

(Authority: 38 U.S.C. 3202(5), 3452(e); Pub. L.
99–576)

(q) Program of education—means—
(1) Any curriculum or combination of

subjects or unit courses pursued at a
school which is generally accepted as

necessary to meet requirements for a
predetermined and identified edu-
cational, professional or vocational ob-
jective;

(2) Subjects or unit courses which
fulfill requirements for more than one
predetermined and identified objective
if all objectives pursued are generally
recognized as being related to a single
career field;

(3) Any unit course or subject or
combination of courses or subjects,
pursued by an individual at an edu-
cational institution, required by the
Administrator of the Small Business
Administration as a condition to ob-
taining financial assistance under the
provisions of 15 U.S.C. 636; or

(4) A full-time program of apprentice-
ship or other on-job training approved
as provided in §§ 21.4261 or 21.4262 of this
part as appropriate.

(Authority: 38 U.S.C. 3202(2), 3452(b); Pub. L.
99–576)

(r) Educational objective—An edu-
cational objective is one that leads to
the awarding of a diploma, degree or
certificate which is generally recog-
nized as reflecting educational attain-
ment.

(Authority: 38 U.S.C. 3202(2), 3452(b))

(s) Professional or vocational objec-
tive—A professional or vocational objec-
tive is one that leads to an occupation.
It may include educational objectives
essential to prepare for the chosen oc-
cupation. When a program of education
consists of a series of courses not lead-
ing to an educational objective, these
courses must be generally accepted as
necessary for attainment of a des-
ignated professional or vocational ob-
jective.

(Authority: 38 U.S.C. 3202(2))

(t) Deficiency course—The term defi-
ciency course means any secondary
level course or subject not previously
completed satisfactorily which is spe-
cifically required for pursuit of a post-
secondary program of education.

(Authority: 38 U.S.C. 3241; Pub. L. 100–689)

(u) Refresher course—The term re-
fresher course means—

(1) Either a course at the elementary
or secondary level to review or update
material previously covered in a course
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that has been satisfactorily completed,
or

(2) A course which permits an indi-
vidual to update knowledge and skills
or be instructed in the technological
advances which have occurred in the
individual’s field of employment during
and since the individual’s active mili-
tary service and which is necessary to
enable the individual to pursue an ap-
proved program of education.

(Authority: 38 U.S.C. 3241(a); Pub. L. 100–689,
Pub. L. 101–237).

(v) Disabling effects of chronic alcohol-
ism. (1) The term disabling effects of
chronic alcoholism means alcohol-in-
duced physical or mental disorders or
both, such as habitual intoxication,
withdrawal, delirium, amnesia, demen-
tia, and other like manifestations of
chronic alcoholism which, in the par-
ticular case—

(i) Have been medically diagnosed as
manifestations of alcohol dependency
or chronic alcohol abuse, and

(ii) Are determined to have prevented
commencement or completion of the
affected individual’s chosen program of
education.

(2) A diagnosis of alcoholism, chronic
alcoholism, alcohol-dependency, chron-
ic alcohol abuse, etc., in and of itself,
does not satisfy the definition of this
term.

(3) Injury sustained by a veteran as a
proximate and immediate result of ac-
tivity undertaken by the veteran while
physically or mentally unqualified to
do so due to alcoholic intoxication is
not considered a disabling effect of
chronic alcoholism.

(Authority: 38 U.S.C. 105, 3232, 3462; Pub. L.
100–689)

(w) Continuous service means—
(1) Active duty served without inter-

ruption. A complete separation from
active duty service will interrupt the
continuity of active duty service.

(2) Time lost while on active duty
will not interrupt the continuity of
service. Time lost includes, but is not
limited to, excess leave, noncreditable
time and not-on-duty time.

(Authority: 38 U.S.C. 3232(a); Pub. L. 101–237)

(x) Persian Gulf War. The term ‘‘Per-
sian Gulf War’’ means the period begin-
ning on August 2, 1990, and ending on

the date thereafter prescribed by Presi-
dential proclamation or by law.

(Authority: 38 U.S.C. 101(33))

(y) Alternative teacher certification pro-
gram. The term alternative teacher cer-
tification program for the purposes of de-
termining whether an entity offering
such a program is a school, educational
institution or institution, as defined in
paragraph (d)(3) of this section, means
a program leading to a teacher certifi-
cate that allows individuals with a
bachelor’s degree or graduate degree to
obtain teacher certification without
enrolling in an institution of higher
learning.

(Authority: 38 U.S.C. 3202(2), 3452(c))

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51743, Nov. 17, 1982; 52 FR 3429, Feb. 4, 1987; 53
FR 34495, Sept. 7, 1988; 55 FR 31581, Aug. 3,
1990; 57 FR 38614, Aug. 26, 1992; 58 FR 34369,
June 25, 1993; 61 FR 1526, Jan. 22, 1996]

§ 21.5022 Eligibility under more than
one program.

(a) Concurrent benefits under more
than one program. An individual may
not receive educational assistance
under 38 U.S.C. Chapter 32 concur-
rently with benefits under any of the
following provisions of law:

(1) 38 U.S.C. Chapter 31;
(2) 38 U.S.C. Chapter 35;
(3) 10 U.S.C. Chapter 107;
(4) 10 U.S.C. Chapter 1606;
(5) Section 903 of the Department of

Defense Authorization Act, 1981 (10
U.S.C. 2141 note); or

(6) The Omnibus Diplomatic Security
and Antiterrorism Act of 1986.

(Authority: 38 U.S.C. 3681(b))

(b) Total eligibility under more than one
program. (1) No one may receive a com-
bination of educational assistance ben-
efits under 38 U.S.C. Chapter 32 and any
of the following provisions of law for
more than 48 months (or part-time
equivalent):

(i) 38 U.S.C. Chapter 30;
(ii) 38 U.S.C. Chapter 35;
(iii) 10 U.S.C. Chapter 107;
(iv) 10 U.S.C. Chapter 1606;
(v) Section 903 of the Department of

Defense Authorization Act, 1981 (10
U.S.C. 2141, note);

(vi) The Hostage Relief Act of 1980 (5
U.S.C. 5561 note); or

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00325 Fmt 8010 Sfmt 8010 E:\CFR\174132.038 174132



326

38 CFR Ch. I (7–1–97 Edition)§ 21.5023

(vii) The Omnibus Diplomatic Secu-
rity and Antiterrorism Act of 1986.

(2) No one may receive assistance
under 38 U.S.C. Chapter 31 in combina-
tion with assistance under 38 U.S.C.
Chapter 32 in excess of 48 months (or
the part-time equivalent) unless VA de-
termines that additional months of
benefits under 38 U.S.C. Chapter 31 are
necessary to accomplish the purposes
of a rehabilitation program.

(Authority: 38 U.S.C. 3231, 3695)

[51 FR 12852, Apr. 16, 1986; 51 FR 16517, May 5,
1986, as amended at 53 FR 34495, Sept. 7, 1988;
57 FR 38614, Aug. 26, 1992; 61 FR 29029, June 7,
1996]

§ 21.5023 Nonduplication; Federal pro-
grams.

An individual may not receive edu-
cational assistance allowance under 38
U.S.C. Chapter 32, if the individual is:

(a) On active duty and is pursuing a
course of education which is being paid
for, in whole or in part, by the Armed
Forces (or by the Department of Health
and Human Services in the case of the
Public Health Service), or

(Authority: 38 U.S.C. 3241, 3681)

(b) Attending a course of education
or training paid for, in whole or in
part, under the Government Employ-
ees’ Training Act.

(Authority: 38 U.S.C. 3241, 3681)

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51744, Nov. 17, 1982; 61 FR 7217, Feb. 27, 1996]

CLAIMS AND APPLICATIONS

§ 21.5030 Applications, claims, infor-
mal claims, and time limits.

(a) To become a participant an indi-
vidual must apply to his or her Service
Department on forms prescribed by the
Service Department and/or the Sec-
retary of Defense.

(b) Rules and regulations of the ap-
plicable Service Department and/or the
Department of Defense shall determine
if the application is timely.

(c) The provisions of the following
sections shall apply to claims for edu-
cational assistance allowances or loans
under 38 U.S.C. Chapter 32 in the same
manner as the Department of Veterans
Affairs applies them for the adminis-
tration of Chapters 34 and 36:

(1) Section 21.1030—Claims.

(2) Section 21.1031—Informal claims.
(3) Section 21.1032—Time Limits

(Authority: 38 U.S.C. 3232, 3241, 3471; Pub. L.
94–502, Pub. L. 99–576)

[45 FR 31, Jan. 2, 1980, as amended at 48 FR
3368, Jan. 25, 1983; 53 FR 34495, Sept. 7, 1988]

ELIGIBILITY

§ 21.5040 Basic eligibility.

(a) Individuals not on active duty.
Whether an individual has basic eligi-
bility under 38 U.S.C. Chapter 32 for
educational assistance depends upon
when he or she entered the military
service, the length of that service, and
the character of that service.

(Authority: 38 U.S.C. 3202).

(b) Service requirements for all individ-
uals not on active duty. (1) An individual
not on active duty:

(i) Must have entered the military
service after December 31, 1976, and be-
fore July 1, 1985;

(Authority: 38 U.S.C. 3202, Pub. L. 99–576)

(ii) Must not have and except as pro-
vided in paragraph (g) of this section
must not have had basic eligibility
under 38 U.S.C. Chapter 34;

(iii) Must have received an uncondi-
tional discharge or release under condi-
tions other than dishonorable from any
period of service upon which eligibility
is based;

(iv) Must either have:
(A) Served on active duty for a least

181 continuous days, or
(B) Been discharged or released from

active duty for a service-connected dis-
ability.

(2) The Department of Veterans Af-
fairs will consider that the veteran has
an unconditional discharge or release
if:

(i) The individual was eligible for
complete separation from active duty
on the date a discharge or release was
issued to him or her, or

(ii) The provisions of § 3.13(c) of this
chapter are met.

(3) The provisions of § 3.12 of this
chapter as to character of discharge
and § 3.13 of this chapter as to condi-
tional discharges are applicable.

(Authority: 38 U.S.C. 3202)
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(c) Additional active duty service re-
quirements for some individuals not on ac-
tive duty—Chapter 32. (1) Unless ex-
empted by paragraph (d) of this sec-
tion, persons who originally enlist in a
regular component of the Armed
Forces after September 7, 1980, or who
enter on active duty after October 16,
1981 (either as an enlisted member or
an officer) to be eligible under 38 U.S.C.
Chapter 32, must first complete the
shorter of:

(i) 24 continuous months of active
duty, or

(ii) The full period for which the indi-
vidual was called or ordered to active
duty.

(2) For the purpose of paragraph (c)(1)
of this section the Department of Vet-
erans Affairs considers that an enlisted
person originally enlisted in a regular
component of the Armed Forces on the
date he or she entered on active duty
even through he or she may have
signed a delayed-entry contract on an
earlier date.

(3) In computing time served for the
purpose of this paragraph, the Depart-
ment of Veterans Affairs will exclude
any period during which the individual
is not entitled to credit for service as
specified in § 3.15 of this chapter. How-
ever, those periods will be included in
determining if the service was continu-
ous.

(d) Individuals exempt from additional
active duty requirements. (1) An individ-
ual who originally enlists in a regular
component of the Armed Forces after
September 7, 1980, or who enters on ac-
tive duty after October 16, 1981 (either
as an enlisted member or officer), will
be eligible to receive benefits under 38
U.S.C. Chapter 32 based upon the ensu-
ing period of active duty, and is exempt
from the provisions of paragraph (c) of
this section if he or she subsequently:

(i) Is discharged or released from ac-
tive duty:

(A) Under 10 U.S.C. 1173 (hardship dis-
charge), or

(B) Under 10 U.S.C. 1171 (early-out
discharge), or

(C) For a disability incurred in or ag-
gravated in line of duty; or

(ii) Is found by Department of Veter-
ans Affairs to have a service-connected
disability which gives the individual
basic entitlement to disability com-

pensation as described in § 3.4(b) of this
chapter. Once the Department of Vet-
erans Affairs makes this finding, the
exemption will continue to apply even
if the disability subsequently improves
and becomes noncompensable.

(2) An individual who enters on a pe-
riod of active duty after October 16,
1981, is also exempt from the provisions
of paragraph (c) of this section if he or
she:

(i) Previously completed a continu-
ous period of active duty of at least 24
months, or

(ii) Was discharged or released from a
previous period of active duty under 10
U.S.C. 1171 (early-out discharge).

(3) In computing time served for the
purpose of this paragraph, the Depart-
ment of Veterans Affairs will exclude
any period during which the individual
is not entitled to credit for service as
specified in § 3.15 of this chapter. How-
ever, those periods will be included in
determining if the service was continu-
ous.

(e) Savings provision. An individual
may become a participant and estab-
lish basic eligibility under the provi-
sions of this section based upon a pe-
riod of active duty service which began
before October 16, 1981. He or she would
not lose the basic eligibility based
upon that period of service if, following
a release from active duty, the individ-
ual reenters on active duty after Octo-
ber 16, 1981, and fails to meet the re-
quirements of paragraph (c) of this sec-
tion or qualify for an exemption under
paragraph (d) of this section. He or she
will receive a refund of any contribu-
tions he or she may make to the fund
during the second period of active
duty. See § 21.5065.

(Authority: 38 U.S.C. 3202, 5303A)

(f) Individuals on active duty. To es-
tablish basic eligibility under 38 U.S.C.
Chapter 32 for educational assistance
an individual on active duty:

(1) Must have entered into military
service after December 31, 1976, and be-
fore July 1, 1985.

(Authority: 38 U.S.C. 3202, Pub. L. 96–466,
Pub. L. 99–576)

(2) Must have served on active duty
for a period of 181 or more continuous
days after December 31, 1976, and
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(3) If not enrolled in a course, courses
or a program of education leading to a
secondary school diploma or equiva-
lency certificate, must have completed
the lesser of the following two periods
of active duty:

(Authority: 38 U.S.C. 3231(b))

(i) The individual’s first obligated pe-
riod of active duty which began after
December 31, 1976, or

(ii) The individual’s period of active
duty which began after December 31,
1976, and which is 6 years in length,

(4) If enrolled in a course, courses or
a program of education leading to a
seondary school diploma or equiva-
lency certificate, the individual:

(i) Must be an enlisted member of the
Armed Forces,

(ii) Must be a participant
(iii) Must be training during the last

6 months of his or her first period of
active duty, or any time thereafter,
and

(5) If he or she originally enlisted
after September 7, 1980, must have
completed at least 24 months of his or
her original enlistment

(Authority: 38 U.S.C. 3231(b), 10 U.S.C. 977)

(g) Election to receive educational as-
sistance allowance under 38 U.S.C. chap-
ter 32 instead of 10 U.S.C. chapter 1606.
An individual who serves in the Se-
lected Reserves may not receive credit
for that service under both 38 U.S.C.
Chapter 32 and 10 U.S.C. Chapter 1606.
If he or she wishes to receive edu-
cational assistance based upon this
service, the veteran must elect the
chapter under which he or she will re-
ceive benefits.

(1) This election must be in writing
and submitted to VA.

(2) If a veteran elects to receive edu-
cational assistance under 38 U.S.C.
Chapter 32, and negotiates an edu-
cational assistance check which is
based upon the period of service for
which the election was made, the elec-
tion is irrevocable. Negotiation of an
educational assistance check provided
under either 38 U.S.C. chapter 32 or 10
U.S.C. chapter 1606, but based upon a
period of service which preceded the
period for which an election was made,

will not serve to make the election ir-
revocable.

(Authority: 38 U.S.C. 3221(f); Pub. L. 101–237)

[48 FR 36577, Aug. 12, 1983, as amended at 51
FR 12852, Apr. 16, 1986; 53 FR 34496, Sept. 7,
1988; 57 FR 38614, Aug. 26, 1992; 61 FR 20728,
May 8, 1996; 61 FR 29029, June 7, 1996]

§ 21.5041 Periods of entitlement.

(a) Ten-year delimiting period. Except
as provided in § 21.5042 no educational
assistance shall be afforded an eligible
individual under chapter 32 beyond the
date of 10 years after the later of the
following:

(1) His or her last discharge or re-
lease from a period of active duty of 90
days or more of continuous service; or

(2) His or her last discharge or re-
lease from a period of active duty of
any length when the eligible individual
is discharged or released—

(i) For a service-connected disability;
(ii) For a medical condition which

preexisted such service and which VA
determines is not service-connected;

(iii) For hardship; or
(iv) Involuntarily for convenience of

the government after October 1, 1987,
as a result of a reduction in force, as
determined by the Secretary of the
military department concerned in ac-
cordance with regulations prescribed
by the Secretary of Defense or by the
Secretary of Transportation with re-
spect to the Coast Guard when it is not
operating as a service in the Navy.

(Authority: 38 U.S.C. 3231; Pub. L. 94–502,
Pub. L. 99–576, Pub. L. 101–237)

(b) Use of entitlement. The individ-
ual—

(1) May use his or her entitlement at
anytime during the 10-year period after
the last discharge or release from ac-
tive duty or other period as provided
pursuant to § 21.5042 of this part;

(2) Is not required to use his or her
entitlement in consecutive months.

(Authority: 38 U.S.C. 3232, Pub. L. 94–502,
Pub. L. 99–576)

[53 FR 34496, Sept. 7, 1988, as amended at 57
FR 38614, Aug. 26, 1992]
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§ 21.5042 Extended period of eligi-
bility.

(a) General. A veteran shall be grant-
ed an extension of the applicable de-
limiting period, as otherwise deter-
mined by § 21.5041 of this part pro-
vided—

(1) The veteran applies for an exten-
sion.

(2) The veteran was prevented from
initiating or completing the chosen
program of education within the other-
wise applicable delimiting period be-
cause of a physical or mental disability
that did not result from the willful
misconduct of the veteran. VA will not
consider the disabling effects of chron-
ic alcoholism to be the result of willful
misconduct. See § 21.5021(v).

(Authority: 38 U.S.C. 105, 3232, 3462; Pub. L.
99–576, Pub. L. 100–689)

(b) Application. The veteran must
apply for the extended period of eligi-
bility in time for VA to receive the ap-
plication by the later of the following
dates:

(1) One year from the last date of the
delimiting period otherwise applicable
to the veteran under § 21.5401 of this
part, or

(2) One year from the termination
date of the period of the veteran’s men-
tal or physical disability.

(Authority: 38 U.S.C. 3232, Pub. L. 99–576)

(c) Qualifying period of disability. (1) A
veteran’s extended period of eligibility
shall be based on the period of time
that the veteran himself or herself was
prevented by reason of physical or
mental disability, not the result of the
veteran’s willful misconduct, from ini-
tiating or completing his or her chosen
program of education.

(2) VA will not consider the disabling
effects of chronic alcoholism to be the
result of willful misconduct provided
the last date of the time limit for filing
a claim for the extension determined
under § 21.5030(c)(3) of this part occurs
after November 17, 1988.

(Authority: 38 U.S.C. 105; Pub. L. 100–689)

(3) Evidence must be presented which
clearly establishes that the veteran’s
disability made pursuit of his or her
program medically infeasible during
the veteran’s original period of eligi-

bility as determined by § 21.5041 of this
part. A period of disability following
the end of the original disability period
will not be a basis for extension.

(4) VA will not consider a veteran
who is disabled for a period of 30 days
or less as having been prevented from
enrolling or reenrolling in the chosen
program of education or was forced to
discontinue attendance, because of the
short disability.

(Authority: 38 U.S.C. 3232, Pub. L. 99–576)

(d) Commencing date. The veteran
shall elect the commencing date of an
extended period of eligibility. The date
chosen—

(1) Must be on or after the original
date of expiration of eligibility as de-
termined by § 21.5041 of this part, and

(2) Must be on or before the 90th day
following the date on which the veter-
an’s application for an extension was
approved by VA, if the veteran is train-
ing during the extended period of eligi-
bility in a course not organized on a
term, quarter or semester basis, or

(3) Must be on or before the first day
of the first ordinary term, quarter or
semester following the 90th day after
the veteran’s application for an exten-
sion was approved by VA if the veteran
is training during the extended period
of eligibility in a course organized on a
term, quarter or semester basis.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(4) For a veteran whose entitlement
to an extended period of eligibility is
dependent upon the disabling effects of
chronic alcoholism, may not begin be-
fore November 18, 1988.

(Authority: 38 U.S.C. 105, 3232; Pub. 99–576,
Pub. L. 100–689)

(e) Determining the length of extended
periods of eligibility. A veteran’s ex-
tended period of eligibility shall be
based upon the qualifying period of dis-
ability, and determined as follows:

(1) If the veteran is in training in a
course organized on a term, quarter or
semester basis, his or her extended pe-
riod of eligibility shall contain the
same number of days as the number of
days from the date during the veteran’s
original delimiting period that his or
her training became medically infeasi-
ble to the earliest of the following
dates:
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(i) The commencing date of the ordi-
nary term, quarter or semester follow-
ing the day the veteran’s training be-
came medically feasible,

(ii) The veteran’s delimiting date as
determined by § 21.5041 of this part, or

(iii) The date the veteran resumed
training.

(2) If the veteran is training in a
course not organized on a term, quar-
ter or semester basis, his or her ex-
tended period of eligibility shall con-
tain the same number of days as the
number of days from the date during
the veteran’s original delimiting period
that his or her training became medi-
cally infeasible to the earlier of the fol-
lowing dates:

(i) The date the veteran’s training be-
came medically feasible, or

(ii) The veteran’s delimiting date as
determined by § 21.5041 of this part.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(f) Discontinuance. If the veteran is
pursuing a course on the date an ex-
tended period of eligibility expires (as
determined under this section), VA will
discontinue the educational assistance
allowance effective the day before the
end of the extended period of eligi-
bility.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

[53 FR 34496, Sept. 7, 1988, as amended at 55
FR 31582, Aug. 3, 1990]

PARTICIPATION

§ 21.5050 Application requirements for
participation.

(a) An individual, who is otherwise
eligible to become a participant, must
apply to the Service Department under
which he or she serves upon forms pre-
scribed by the Service Department and/
or Secretary of Defense.

(b) No application to participate may
be made before entry upon active duty.

(c) Each application must be submit-
ted in time to permit the Service De-
partment to make the required deduc-
tion from the individual’s military pay
for at least 1 month before the appli-
cant’s discharge or release from active
duty.

(Authority: 38 U.S.C. 3221)

§ 21.5052 Contribution requirements.

(a) Minimum period of participation.
Each individual who agrees to partici-
pate must do so for a minimum period
of 12 consecutive months, unless the
participant:

(1) Is allowed to disenroll for hard-
ship reasons;

(2) Is permitted to suspend participa-
tion for hardship reasons;

(3) Is discharged or released from ac-
tive duty;

(4) Otherwise ceases to be legally eli-
gible to participate; or

(5) Elects to make a lump-sum con-
tribution which, when taken together
with his or her other contributions,
equals the equivalent of at least 12
months’ participation.

(Authority: 38 U.S.C. 3221, 3222)

(b) Amount of monthly contribution.
The individual shall specify the
amount of his or her contribution to
the fund.

(1) The contribution shall be at least
$25 per month but not more than $100
per month.

(2) The contribution shall be evenly
divided by five. See § 21.5292 for con-
tributions made furing the 1-year pilot
program.

(c) Amount of total contribution. An in-
dividual may contribute for the num-
ber of months required to reach a total
contribution of $2,700.

(d) Changing the monthly contribution.
An individual may increase or decrease
the amount of the monthly contribu-
tion, but may not do so more than once
a month.

(e) Prohibition against contributing. An
individual may not make contributions
to the fund after the date of his or her
discharge. The VA does not consider
the return of an unnegotiated refund
check to be a contribution. A person
who returns a refund check remains
continuously eligible for benefits.

(Authority: 38 U.S.C. 3222)

(f) Lump-sum contribution. After Sep-
tember 30, 1980 an individual may make
a lump-sum contribution or contribu-
tions in place of or in addition to
monthly contributions.

(1) A lump-sum contribution:
(i) Must be evenly divisible by five,
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(ii) Must, when taken together with
any monthly contributions the partici-
pant may have made or may agree to
make, equal or exceed 12 months’ par-
ticipation, and

(iii) Must not exceed $2,700 when
taken together with any monthly con-
tributions the participant may have
made or may agree to make.

(2) The Department of Veterans Af-
fairs will consider the lump-sum con-
tributions to have been made by
monthly deductions from the partici-
pant’s military pay at the rate of $100
per month unless the participant speci-
fies a different rate which must be

(i) No lower than $25 per month,
(ii) No higher than $100 per month,

and
(iii) Evenly divisible by five.
(3) If otherwise eligible to make con-

tributions, a participant:
(i) May make a lump-sum contribu-

tion to cover any period of his or her
active duty. This may entail a retro-
active period, including one which—

(A) Begins after December 31, 1976,
and before October 1, 1980, or

(B) Although made after October 27,
1986, includes all or part of the period
beginning on July 1, 1985, and ending
on October 27, 1986.

(Authority: Pub. L. 99–576, sec. 309(c))

(ii) May make a lump-sum contribu-
tion which has the effect of increasing
the amount of a monthly contribution
the participant made previously, but
the payment cannot have the effect of
increasing the monthly contribution to
an amount greater than $100;

(iii) May make a lump-sum payment
to cover a period for which he or she
previously obtained a refund;

(iv) May not make a lump-sum pay-
ment to cover a period during which
the participant was not on active duty
or will not be on active duty.

(4) A participant may make as many
lump-sum contributions as he or she
desires, but he or she may not make
more than one lump-sum contribution
per month.

(Authority: 38 U.S.C. 3222(d))

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51744, Nov. 17, 1982; 48 FR 50530, Nov. 2, 1983;
53 FR 617, Jan. 11, 1988; 53 FR 34496, Sept. 7,
1988]

§ 21.5053 Restoration of contributions
(Persian Gulf War).

(a) Restoration of contributions when
no entitlement is charged. If the provi-
sions of § 21.5072(i) require that a veter-
an’s entitlement not be charged for a
payment or payments he or she re-
ceived, the amount of the veteran’s
contributions which were included in
the payment or payments will be re-
stored to the fund by the Department
of Defense.

(Authority: 38 U.S.C. 3235; Pub. L. 102–127)
(Oct. 10, 1991)

(b) Restored contributions are treated
like other contributions. VA will treat
contributions which have been restored
under paragraph (a) of this section as
though the veterans had contributed
them for all purposes including—

(1) Computing the veteran’s monthly
rates and benefit payments under
§ 21.5138, and

(2) Determining any refund which
may become due the veteran under
§§ 21.5064 and 21.5065.

(Authority: 38 U.S.C. 3235; Pub. L. 102–127)
(Oct. 10, 1991)

[58 FR 34369, June 25, 1993]

§ 21.5054 Dates of participation.
(a) General. An individual may par-

ticipate after December 31, 1976. An in-
dividual was not eligible for benefits
before July 1, 1977, unless discharged
after January 1, 1977, for a service-con-
nected condition. The first date on
which an individual on active duty en-
rolled in a course, courses or a program
of education leading to a secondary
school diploma or equivalency certifi-
cate may receive benefits is subject to
the eligibility requirements of
§ 21.5040(f)(4) and (5).

(Authority: 38 U.S.C. 3231 (a) and (b))

(b) Termination of right to begin par-
ticipation. (1) Except as provided in
paragraph (b)(3) of this section, no indi-
vidual on active duty in the Armed
Forces may initially enroll after June
30, 1985.

(2) An initial enrollment occurs when
a serviceperson who has never contrib-
uted to the fund—

(i) First makes a lump-sum payment
to the fund, or
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(ii) First authorizes an allotment to
VA for deposit in the fund. See 32 CFR
59.3(b)(10).

(3) Notwithstanding the provisions of
paragraph (b)(1) of this section, any in-
dividual on active duty in the Armed
Forces who was eligible to enroll on
June 30, 1985, may enroll at any time
during the period beginning on October
28, 1986, and ending on March 31, 1987.

(Authority: 38 U.S.C. 3221(a), Pub. L. 99–576,
sec. 309(c); Pub. L. 99–576)

[51 FR 2695, Jan. 21, 1986; 51 FR 12321, Apr. 10,
1986, as amended at 53 FR 34496, Sept. 7, 1988]

§ 21.5058 Resumption of participation.
(a) General. An eligible individual,

who remains otherwise eligible, may
resume active contribution to the fund,
if he or she has:

(1) Voluntarily elected to suspend fol-
lowing completion of minimum partici-
pation;

(2) Suspended at any time for reasons
of hardship; or

(3) Received a discharge or release
from active duty after participation
and reenlisted.

(Authority: 38 U.S.C. 3221)

(b) Disenrollment in order to participate
in other educational programs. A person
who elects to disenroll in order to re-
ceive educational assistance allowance
under 38 U.S.C. chapter 34 or to receive
an officer adjustment benefit payable
under sec. 207, Pub. L. 101–366, 104 Stat.
442, may not reenroll if he or she has
negotiated a check under the provi-
sions of law governing the program
elected in lieu of the Post-Vietnam Era
Veterans’ Educational Assistance Pro-
gram. A person who elects to disenroll
in order to receive educational assist-
ance under the Montgomery GI Bill—
Active Duty, as provided in § 21.7045,
may not reenroll.

(Authority: 38 U.S.C. 3018A, 3018B, 3202(1),
3222)

(c) Reenrollment permitted following
some disenrollments. (1) Except as pro-
vided in paragraph (b) of this section, a
person who has disenrolled may re-
enroll, but will have to qualify again
for minimum participation as de-
scribed in § 21.5052(a).

(2) If a person does reenroll, he or she
may ‘‘repurchase’’ entitlement by ten-

dering previously refunded contribu-
tions which he or she received upon
disenrollment, subject to the condi-
tions of § 21.5052(f).

(Authority: 38 U.S.C. 3221, 3222)

[45 FR 31, Jan. 2, 1980, as amended at 46 FR
29474, June 2, 1981; 47 FR 51745, Nov. 17, 1982;
51 FR 12853, Apr. 16, 1986; 58 FR 38058, July 15,
1993; 58 FR 40468, July 28, 1993; 61 FR 7217,
7218, Feb. 27, 1996; 61 FR 29029, June 7, 1996]

§ 21.5060 Disenrollment.

(a) Voluntary disenrollment. (1) An in-
dividual may disenroll at anytime
after the initial 12 months of participa-
tion.

(2) At any time within the initial 12
months of participation, an individual
may elect to disenroll for reasons of
personal hardship only.

(Authority: 38 U.S.C. 3221(a), (b))

(b) Nonvoluntary disenrollment. The
Department of Veterans Affairs shall
disenroll automatically an individual
who meets any of the following sets of
conditions:

(1) The individual is discharged or re-
leased from his or her initial obligated
period of active service and:

(i) The discharge or release is under
dishonorable conditions, or

(ii) A statutory bar to benefits ad-
ministered by the Department of Vet-
erans Affairs exists for the individual;

(2) The individual participated only
after completion of the initial or subse-
quent period of active service; is dis-
charged or released and:

(i) The discharge or release is under
dishonorable conditions, or

(ii) A statutory bar to benefits exists
for the individual; or

(3) The individual has not utilized all
of his or her entitlement to benefits
within the 10-year period stated in
§ 21.5041, and at the end of one year
thereafter has not filed a claim for edu-
cational assistance allowance as pro-
vided in § 21.5030(c).

(Authority: 38 U.S.C. 101, 3225, 3232)

CROSS REFERENCE: Refunds without
disenrollment. See § 21.5065.

[45 FR 31, Jan. 2, 1980, as amended at 46 FR
59247, Dec. 4, 1981; 51 FR 12853, Apr. 16, 1986;
58 FR 31910, June 7, 1993; 61 FR 29030, June 7,
1996]
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§ 21.5062 Date of disenrollment.
An individual will be disenrolled ef-

fective:
(a) The date the Department of Vet-

erans Affairs or the Service Depart-
ment determines he or she has ceased
to be legally entitled to participate; or

(b) The date the individual negotiates
the check which represents a refund of
his or her remaining contributions to
the fund, whichever is earlier.

(Authority: 38 U.S.C. 3221(d))

§ 21.5064 Refund upon disenrollment.
(a) General. A disenrolled individual

will be refunded all contributions made
by him or her to the fund. He or she
will be ineligible to receive benefits
under §§ 21.5130 and 21.5138, unless the
individual reenrolls as a participant
and agrees to participate in a new pe-
riod of 12 consecutive months as pro-
vided in § 21.5058. The amount of the
contributions refunded upon
disenrollment shall be limited to the
amount of his or her contributions not
utilized to receive benefits as of the
date of disenrollment, less any out-
standing debts resulting from overpay-
ments of educational assistance allow-
ance.

(Authority: 38 U.S.C. 3223)

(b) Effective date of refund. The date
upon which the refund of contribu-
tions, if any, will be made shall be de-
termined as follows:

(1) If an individual voluntarily
disenrolls from the program before dis-
charge or release from active duty, VA
will refund the individual’s unused con-
tributions:

(i) On the date of the participant’s
discharge or release from active duty;
or

(ii) Within 60 days of VA’s receipt of
notice of the individual’s discharge or
disenrollment; or

(iii) As soon as possible after VA’s re-
ceipt of notice indicating that an ear-
lier refund is needed due to hardship or
for other good reasons.

(Authority: 38 U.S.C. 3223(b), 3232)

(2) If an individual voluntarily
disenrolls from the program after dis-
charge or release from active duty
under other than dishonorable condi-

tions, his or her contributions shall be
refunded within 60 days of receipt by
VA of an application for a refund from
the individual.

(Authority: 38 U.S.C. 3202(1)(A), 3223(c),
3232(b))

(3) If an individual is disenrolled be-
cause he or she is discharged or re-
leased from active duty under dishon-
orable conditions, the individual’s con-
tributions remaining in the fund shall
be refunded:

(i) On the date of the individual’s dis-
charge or release from active duty; or

(ii) Within 60 days of receipt of notice
by the Department of Veterans Affairs
of the individual’s discharge or release,
whichever is the later.

(4) If an individual is disenrolled be-
cause he or she has not utilized all of
his or her entitlement to benefits with-
in the 10-year delimiting period, the in-
dividual’s contributions remaining in
the fund shall be refunded.

(i) The Department of Veterans Af-
fairs shall notify the individual that
the delimiting period has expired and
shall state the amount of unused con-
tributions.

(ii) The Department of Veterans Af-
fairs shall make the refund only if the
individual requests it.

(iii) If VA does not receive a request
within 1 year from the date that the in-
dividual is notified of his or her enti-
tlement to a refund, VA will presume
that the individual’s whereabouts is
unknown. The funds on deposit for that
individual will be transferred in ac-
cordance with the provisions of section
1322(a), Title 31, United States Code.

(Authority: 38 U.S.C. 101, 3223, 3232; Pub. L.
94–502, Pub. L. 99–576)

[45 FR 31, Jan. 2, 1980, as amended at 51 FR
46655, Dec. 24, 1986; 53 FR 617, Jan. 11, 1988; 53
FR 34497, Sept. 7, 1988; 58 FR 38058, July 15,
1993; 61 FR 29030, June 7, 1996]

§ 21.5065 Refunds without
disenrollment.

(a) Refunds made without disenrollment
following a discharge or release under dis-
honorable conditions—(1) A discharge or
release under dishonorable conditions
may result in a partial refund of contribu-
tions. If an individual who would have
been eligible, but for the fact of his or
her reenlistment, for the award of a
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discharge or release under conditions
other than dishonorable at the time he
or she completed an obligated period of
service, later receives a discharge or
release under dishonorable conditions,
the Department of Veterans Affairs
may refund a portion of his or her con-
tribution.

(Authority: 38 U.S.C. 101, 3223)

(2) Amount of refund. The Department
of Veterans Affairs shall refund to the
individual all of his or her remaining
contributions made to the fund after
the individual completed the obligated
period of service.

(Authority: 38 U.S.C. 101, 3223)

(3) Date of refund. The Department of
Veterans Affairs shall refund all mon-
ies due the individual:

(i) On the date of the individual’s dis-
charge or release from active duty; or

(ii) Within 60 days of receipt by the
Department of Veterans Affairs of no-
tice of the individual’s discharge or re-
lease, whichever is later.

(Authority: 38 U.S.C. 101, 3223, 3232)

(b) Refunds made without disenrollment
following a short period of active duty. (1)
An individual who has contributed to
the fund during more than one period
of active duty may be required to re-
ceive a refund of those contributions
made during the most recent period of
active duty. When an individual who
meets all the criteria in paragraph
(b)(2) of this section is discharged, the
Department of Veterans Affairs will re-
fund all contributions he or she made
during the most recent period of active
duty unless the individual meets one or
more of the criteria stated in either
paragraph (b)(4) or (5) of this section. If
he or she meets one of those criteria,
the contributions will not be refunded
unless the individual voluntarily
disenrolls.

(2) Unless a compulsory refund is pro-
hibited by paragraph (b)(4) or (5) of this
section, the Department of Veterans
Affairs will refund all contributions
made by an individual during the most
recent period of active duty when the
individual:

(i) Completed at least one period of
active duty before the most recent one
during which he or she established en-

titlement to Post-Vietnam Era Veter-
ans’ Educational Assistance;

(ii) Reentered on his or her most re-
cent period of active duty after October
16, 1981;

(iii) Contributed to the fund during
his or her most recent period of active
duty; and

(iv) Is discharged.
(3) The circumstances which prohibit

an automatic refund of monies contrib-
uted during the individual’s most re-
cent period of active duty do not relate
only to the most recent period of ac-
tive duty which began after October 16,
1981, but also the individual’s prior pe-
riods of active duty regardless of
whether they began before, after or on
October 16, 1981.

(4) Meeting one or more of the follow-
ing criteria concerning periods of ac-
tive duty before the most recent one
will be sufficient to prohibit a compul-
sory refund of contributions made dur-
ing the most recent period of active
duty. The individual:

(i) Before the most recent period of
active duty began, completed at least
one continuous period of active duty of
at least 24 months, or

(ii) Was discharged or released under
10 U.S.C. 1171 (early-out discharge)
from any period of active duty before
the most recent one.

(5) Meeting one or more of the follow-
ing criteria concerning the most recent
period of active duty will be sufficient
to prohibit a compulsory refund of con-
tributions made during the most recent
period of active duty. The individual:

(i) For the most recent period of ac-
tive duty completes 24 months of con-
tinuous active duty, or the full period
for which the individual was called or
ordered to active duty, whichever is
shorter; or

(ii) Is discharged or released from the
most recent period of active duty under
10 U.S.C. 1171 (early-out discharge) or
1173 (hardship discharge); or

(iii) Is discharged or released from
the most recent period of active duty
for a disability incurred or aggravated
in line of duty; or

(iv) Has a service-connected disabil-
ity which give him or her basic entitle-
ment to disability compensation as de-
scribed in § 3.4(b) of this chapter.
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(6) In computing time served for the
purpose of this paragraph, the individ-
ual is not entitled for credit for service
as specified in § 3.15 of this chapter.
However, those periods will be included
in determining if the service was con-
tinuous.

(7) The Department of Veterans Af-
fairs shall refund all monies due the in-
dividual:

(i) On the date of the individual’s dis-
charge or release from active duty; or

(ii) Within 60 days of receipt of notice
by the Department of Veterans Affairs
of the individual’s discharge or release,
whichever is later.

(Authority: 38 U.S.C. 3202, 3223, 3232, 5303A)

(c) Refunds following an election under
§ 21.5040(b). If a veteran described in
§ 21.5040(h) makes an election to have a
period of service credited toward his or
her eligibility and entitlement under 10
U.S.C. Chapter 1606, he or she will be
required to receive a refund of any con-
tributions he or she made to the fund
during that period of service.

(Authority: 38 U.S.C. 3221(f); Pub. L. 101–237)

[48 FR 36578, Aug. 12, 1983, as amended at 57
FR 38614, Aug. 26, 1992; 61 FR 20728, May 8,
1996]

§ 21.5066 Suspension of participation.

An individual may suspend participa-
tion in the program without
disenrolling. If the individual suspends
participation, he or she may resume
participation at any time thereafter
while on active duty.

(a) An individual may suspend par-
ticipation any time after 12 months of
participation.

(b) An individual who has partici-
pated for less than 12 consecutive
months may not suspend unless the
Secretary of Defense determines that
the reason for the suspension is due to
a personal hardship.

(Authority: 38 U.S.C. 3221)

§ 21.5067 Death of participant.

(a) Disposition of unused contributions.
If an individual dies, the Department of
Veterans Affairs shall pay the amount
of his or her unused contributions to
the fund to the living person or persons
in the order listed in this paragraph.

(1) The beneficiary or beneficiaries
designated by the individual under the
individual’s Servicemen’s Group Life
Insurance policy;

(2) The surviving spouse of the indi-
vidual;

(3) The surviving child or children of
the individual, in equal shares;

(4) The surviving parent or parents of
the individual in equal shares.

(b) Payments to the individual’s estate.
If none of the persons listed in para-
graph (a) of this section is living, the
Department of Veterans Affairs shall
pay the amount of the individual’s un-
used contributions to the fund to the
individual’s estate.

(Authority: 38 U.S.C. 3224)

(c) Payments of accrued benefits. Edu-
cational assistance remaining due and
unpaid at the date of the veteran’s
death is payable under the provisions
of § 3.1000 of this chapter. For this pur-
pose accrued benefits include the por-
tion of the benefit represented by the
individual’s contribution as well as the
portion included by the Department of
Veterans Affairs and the Department
of Defense.

(Authority: 38 U.S.C. 5121)

[47 FR 51745, Nov. 17, 1982]

ENTITLEMENT

§ 21.5070 Entitlement.

A participant is entitled to a month-
ly benefit for periods of time during
which the individual is enrolled in, and
satisfactorily pursuing, an approved
program of education. The amount of
the benefit will vary from individual to
individual and, in some instances, from
month to month as provided in § 21.5138.

(Authority: 38 U.S.C. 3231)

§ 21.5071 Months of entitlement al-
lowed.

(a) Entitlement based on monthly con-
tributions. The Department of Veterans
Affairs will credit an individual with 1
month of entitlement for each month
he or she contributes to the fund up to
a maximum of 36 months or its equiva-
lent in part-time training.

(Authority: 38 U.S.C. 3231)
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(b) Entitlement based on lump-sum con-
tributions. If an individual elects to
make a lump-sum contribution, the De-
partment of Veterans Affairs will cred-
it an individual with 1 month of enti-
tlement for:

(1) Every $100 included in the lump
sum, or

(2) Every amount included in the
lump sum which:

(i) Is at least $25 but no more than
$100,

(ii) Is evenly divisible by five, and
(iii) Is specifically designated by the

individual at the time he or she makes
the contribution.

(Authority: 38 U.S.C. 3222(d))

(c) Entitlement based on both monthly
and lump-sum contributions. (1) If the in-
dividual makes both monthly and
lump-sum contributions, the Depart-
ment of Veterans Affairs will:

(i) Compute the entitlement due to
each type of contribution separately
under paragraphs (a) and (b) of this sec-
tion, and

(ii) Will combine the results of the
computations to determine the individ-
ual’s total entitlement.

(2) In no event will an individual’s
entitlement exceed 36 months or its
equivalent in part-time training.

(Authority: 38 U.S.C. 3222(d), 3231)

[47 FR 51745, Nov. 17, 1982, as amended at 48
FR 50530, Nov. 2, 1983]

§ 21.5072 Entitlement charge.
The Department of Veterans Affairs

shall determine the entitlement charge
for each payment in the same manner
for all individuals regardless of wheth-
er they are on active duty. Unless the
circumstances described in paragraph
(i) of this section apply to a
servicemember or veteran, VA will use
paragraphs (a) through (h) of this sec-
tion to determine an entitlement
charge.

(a) General. (1) Except as provided in
paragraphs (b) through (i) of this sec-
tion, VA will make a charge against
entitlement as follows:

(i) The Department of Veterans Af-
fairs will charge an individual who is a
full-time student 1 month’s entitle-
ment for each monthly benefit paid to
him or her.

(ii) The Department of Veterans Af-
fairs will charge an individual who is
other than a full-time student 1
month’s entitlement for each sum of
money paid equivalent to what the in-
dividual would have been paid had he
or she been a full-time student for 1
month.

(2) When the computation results in a
period of time other than a full month,
the entitlement charge will be pro-
rated.

(Authority: 38 U.S.C. 3231)

(b) Secondary school program. (1) The
Department of Veterans Affairs will
make no charge against the entitle-
ment of an individual:

(i) Who is pursuing a course, courses
or a program of education leading to a
secondary school diploma or an equiva-
lency certificate, and

(ii) Whose educational assistance al-
lowance is the monthly rate of the tui-
tion and fees being charged to him or
her for the course.

(2) The Department of Veterans Af-
fairs will make a charge (in the same
manner as for any other residence
training) against the entitlement of an
individual who:

(i) Is pursuing a course, courses or a
program of education leading to a sec-
ondary school diploma or an equiva-
lency certificate, and

(ii) Elects to receive educational as-
sistance allowance calculated accord-
ing to § 21.5136.

(Authority: 38 U.S.C. 3241, 3491)

(c) Correspondence training courses. (1)
A charge against the period of entitle-
ment for a program consisting exclu-
sively of correspondence training will
be made on the basis of 1 month for
each sum of money paid equivalent to
the dollar value of a month of entitle-
ment as determined under
§ 21.5138(a)(2)(viii), which is paid to the
individual as an educational assistance
allowance for this training. When com-
putation results in a period of time
other than a full month, the charge
will be prorated.

(2) If the individual is contributing to
the fund at the same time that benefits
are being used or subsequently contrib-
utes a sum or sums, the entitlement
charges will not be recomputed. Thus,
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if the monthly rate arrived at by ap-
plying the formula is determined to be
$150 at the time a benefit program for
correspondence training is computed,
the individual will be charged 1 month
of entitlement for each $150 paid. If a
different monthly rate is computed at
the time of a subsequent payment for
such training, no adjustment will be
made in the entitlement charged for
the previous payment(s) even though
the value of each month’s entitlement
may vary from payment to payment.

(Authority: 38 U.S.C. 3231(c))

(d) Apprenticeship or other on-job train-
ing. (1) The VA will determine the enti-
tlement charge for a veteran in appren-
ticeship or other on-job training as
stated in this paragraph.

(2) The entitlement charge will be—
(i) 75 percent of a month for those

months for which the veteran’s month-
ly payment is based upon 75 percent of
the monthly benefit otherwise payable
to him or her;

(ii) 55 percent of a month for those
months for which the veteran’s month-
ly payment is based upon 55 percent of
the monthly benefit otherwise payable
to him or her; and

(iii) 35 percent of a month for those
months for which the veteran’s month-
ly payment is based upon 35 percent of
the monthly benefit otherwise payable
to him or her.

(3) The charge against the veteran’s
entitlement will be prorated if

(i) The veteran enrollment period
ends in the middle of a month,

(ii) The veteran’s monthly rate is re-
duced in the middle of a month, or

(iii) The veteran’s monthly payment
is reduced because he or she worked
less than 120 hours during the month.
In this instance the number of hours
worked will be rounded to the nearest
multiple of eight, and the entitlement
charge will be reduced proportionately.

(Authority: 38 U.S.C. 3233(c); Pub. L. 99–576)

(e) Cooperative training. VA will make
a charge against entitlement of 80 per-
cent of a month for each month for
which a veteran is paid educational as-
sistance allowance at the cooperative
training rate as provided in § 21.5138(a).
If the veteran is paid for a partial

month of training, the entitlement
charge will be prorated.

(Authority: 38 U.S.C. 3231(d); Pub. L. 100–689)

(f) Training while the veteran is incar-
cerated. If the veteran must be paid
educational assistance allowance at a
reduced rate because he or she is incar-
cerated as provided in § 21.5139 of this
part, VA will make a charge against
entitlement of one month for each
amount of educational assistance al-
lowance paid to the veteran which is
the equivalent of one month’s benefits
as provided in § 21.5138 of this part for
the appropriate type of training pur-
sued.

(Authority: 38 U.S.C. 3231(e); Pub. L. 100–689)

(g) Tutorial assistance. If an individual
is paid tutorial assistance as provided
in § 21.5141 of this part, the following
provisions will apply.

(1) There will be no charge to entitle-
ment for the first $600 of tutorial as-
sistance paid to an individual.

(2) VA will make a charge against the
period of entitlement for each amount
of tutorial assistance paid to the indi-
vidual in excess of $600 that is equal to
the amount of monthly educational as-
sistance the individual is otherwise eli-
gible to receive for full-time pursuit of
a residence course as provided in
§ 21.5138(c) of this part. When the
amount of tutorial assistance paid to
the individual in excess of $600 is less
than the amount of monthly edu-
cational assistance the individual is
otherwise eligible to receive, the enti-
tlement charge will be prorated.

(Authority: 38 U.S.C. 3234; Pub. L. 100–689)

(h) Flight training courses. (1) A
charge against the period of entitle-
ment for pursuit of a flight training
course will be one month for each sum
of money paid equivalent to the dollar
value of a month of entitlement as de-
termined under § 21.5138(a)(5)(viii).
When this computation results in a pe-
riod of time other than a full month,
the charge will be prorated.

(2) If the individual is contributing to
the fund at the same time that benefits
are being used or subsequently contrib-
utes a sum or sums, the entitlement
charges will not be recomputed. Thus,
if the monthly rate arrived at under
§ 21.5138(a)(5)(viii) is $150 at the time
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educational assistance allowance is
paid for a period of flight training, the
individual will be charged one month
of entitlement for each $150 paid. If a
different monthly rate is computed at
the time of a subsequent payment for
such training, no adjustment will be
made in the entitlement charged for
the previous payment(s) even though
the value of each month’s entitlement
may vary from payment to payment.

(Authority: 38 U.S.C. 3231(f); Pub. L. 102–
16)(Apr. 1, 1991)

(i) Entitlement charge may be omitted
for course discontinuance (Persian Gulf
War). VA will make no charge against
the entitlement of a servicemember or
veteran for a payment of educational
assistance allowance when—

(1) A veteran not serving on active
duty had to discontinue course pursuit
as a result of being ordered, in connec-
tion with the Persian Gulf War, to
serve on active duty under section 672
(a), (d), or (g), 673, 673b, or 688 of title
10; or

(2) A servicemember serving on ac-
tive duty had to discontinue course
pursuit as a result of being ordered, in
connection with the Persian Gulf War,
to a new duty location or assignment
or to perform an increased amount of
work; and

(3) The veteran or servicemember
failed to receive credit or lost training
time toward completion of his or her
educational, professional or vocational
objective as a result of having to dis-
continue course pursuit, as described in
paragraphs (i)(1) or (i)(2) of this sec-
tion.

(Authority: 38 U.S.C. 3235; Pub. L. 102–127)
(Oct. 10, 1991)

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51745, Nov. 17, 1982; 48 FR 50530, Nov. 2, 1983;
52 FR 3429, Feb. 4, 1987; 53 FR 34497, Sept. 7,
1988; 55 FR 31582, Aug. 3, 1990; 58 FR 31910,
June 7, 1993; 58 FR 34369, June 25, 1993; 58 FR
34526, June 28, 1993]

§ 21.5076 Entitlement charge—over-
payment cases.

(a) Overpayment cases. VA will make
a charge against an individual’s enti-
tlement of an overpayment of edu-
cational assistance allowance only if:

(1) The overpayment is discharged in
bankruptcy; or

(2) VA waives the overpayment and
does not recover it; or

(3) The overpayment is compromised.

(Authority: 38 U.S.C. 3231)

(b) Debt discharged in bankruptcy or is
waived. If the overpayment is dis-
charged in bankruptcy or is waived and
is not recovered, the entitlement
charge will be at the appropriate rate
for the elapsed period covered by the
overpayment (exclusive of interest, ad-
ministrative costs of collection, court
costs and marshal fees).

(Authority: 38 U.S.C. 3231; Pub. L. 94–502)

(c) Overpayment is compromised. (1) If
the overpayment is compromised and
the compromise offer is less than the
amount of interest, administrative
costs of collection, court costs and
marshal fees, the charge against enti-
tlement will be at the appropriate rate
for the elapsed period covered by the
overpayment (exclusive of interest, ad-
ministrative costs of collection, court
costs and marshal fees).

(2) If the overpayment is com-
promised and compromise offer is equal
to or greater than the amount of inter-
est, administrative costs of collection,
court costs and marshal fees, the
charge against entitlement will be de-
termined by—

(i) Subtracting from the sum paid in
the compromise offer the amount at-
tributable to interest, administrative
costs of collection, court costs and
marshal fees.

(ii) Subtracting the remaining
amount of the overpayment balance de-
termined in paragraph (c)(2)(i) of this
section from the amount of the origi-
nal overpayment (exclusive of interest,
administrative costs of collection,
court costs and marshal fees),

(iii) Dividing the result obtained in
paragraph (c)(2)(ii) of this section by
the amount of the original debt (exclu-
sive of interest, administrative costs of
collection, court costs and marshal
fees), and

(iv) Multiplying the percentage ob-
tained in paragraph (c)(2)(iii) of this
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section by the amount of the entitle-
ment otherwise chargeable for the pe-
riod of the original overpayment.

(Authority: 38 U.S.C. 3231)

[45 FR 31, Jan. 2, 1980, as amended at 52 FR
45181, Nov. 25, 1987]

§ 21.5078 Interruption to conserve en-
titlement.

(a) Interruption to conserve entitlement
generally prohibited. No one may inter-
rupt a certified period of enrollment
for the purpose of conserving entitle-
ment. A school may not certify a pe-
riod of enrollment for a fractional part
of the normal term, quarter or semes-
ter if the individual actually is en-
rolled and is pursuing his or her pro-
gram of education for the entire term,
quarter or semester.

(b) Exceptions. The Department of
Veterans Affairs will charge entitle-
ment for the entire period of enroll-
ment certified if the individual other-
wise is eligible for benefits, except
when benefits are interrupted under
any of the following conditions:

(1) Enrollment actually is termi-
nated.

(2) Enrollment is canceled and the in-
dividual has not negotiated an edu-
cational benefits check for any part of
the certified period of enrollment.

(3) The individual:
(i) Interrupts his or her enrollment

at the scheduled end of any term, quar-
ter, semester or school year within the
certified period of enrollment; and

(ii) Has not negotiated any check for
educational benefits for the succeeding
term, quarter, semester or school year.

(4) The individual requests interrup-
tion or cancellation for any break
when a school was closed during a cer-
tified period of enrollment and pay-
ments were continued under an estab-
lished policy based upon an Executive
order of the President or due to an
emergency situation. This exception
applies whether or not the individual
has negotiated a check for educational
benefits for the certified period.

(Authority: 38 U.S.C. 3241, 3680)

COUNSELING

§ 21.5100 Counseling.
(a) Purpose. The purpose of counsel-

ing is:
(1) To assist in selecting an objective:
(2) To develop a suitable program of

education or training; and
(3) To resolve any personal problems

which are likely to interfere with the
successful pursuit of a program.

(b) Availability of counseling. Counsel-
ing assistance in available for—

(1) Identifying and removing reasons
for academic difficulties which may re-
sult in interruption or discontinuance
of training, or

(2) In considering changes in career
plans, and making sound decisions
about the changes.

(Authority: 38 U.S.C. 3697A(a))

(c) Optional counseling. VA shall pro-
vide counseling as needed for the pur-
poses identified in paragraphs (a) and
(b) of this section upon request of the
individual. VA shall take appropriate
steps (including individual notification
where feasible) to acquaint all partici-
pants with the availability and advan-
tages of counseling services.

(Authority: 38 U.S.C. 3241, 3697A(a) and (b))

(d) Required counseling. (1) In any case
in which VA has rated the veteran as
being incompetent, VA must provide
counseling as described in 38 U.S.C.
3697A prior to selection of a program of
education or training.The counseling
will follow the veteran’s initial appli-
cation for benefits or any communica-
tion from the veteran or guardian indi-
cating that the veteran wishes to
change his or her program. This re-
quirement that counseling be provided
is met when—

(i) The veteran has had one or more
personal interviews with the counselor;

(ii) The counselor has jointly devel-
oped with the veteran recommenda-
tions for selecting a program;

(iii) These recommendations have
been reviewed with the veteran.

(2) The veteran may follow the rec-
ommendations developed in the course
of counseling, but is not required to do
so.
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(3) VA will take no further action on
a veteran’s application for assistance
under 38 U.S.C. chapter 32 unless he or
she—

(i) Reports for counseling;
(ii) Cooperates in the counseling

process; and
(iii) Completes counseling to the ex-

tent required under paragraph (d)(1) of
this section.

(Authority: 38 U.S.C. 3241, 3697A(c))

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51746, Nov. 17, 1982; 53 FR 34497, Sept. 7, 1988;
58 FR 31911, June 7, 1993; 61 FR 29030, June 7,
1996; 61 FR 36629, July 12, 1996]

§ 21.5103 Travel expenses.

(a) General. VA shall determine and
pay the necessary expense of travel to
and from the place of counseling for a
veteran who is required to receive
counseling as provided under 38 U.S.C.
111 (a), (d), (e), and (g).

(Authority: 38 U.S.C. 111(a), (d), (e), and (g))

(b) Restriction. VA will not pay the
necessary cost of travel to and from
the place of counseling when counsel-
ing is not required, but is provided as a
result of a voluntary request by the
veteran.

(Authority: 38 U.S.C. 111)

[61 FR 29030, June 7, 1996]

PAYMENTS; EDUCATIONAL ASSISTANCE
ALLOWANCE

§ 21.5130 Payments; educational assist-
ance allowance.

VA will apply the following sections
in administering benefits payable
under 38 U.S.C. Chapter 32:

(a) Section 21.4131 —Commencing
dates.

(b) Section 21.4133—Notification of
suspension or discontinuance.

(c) Section 21.4134—Suspension and
discontinuance.

(d) Section 21.4135 (except paragraph
(b))—Discontinuance dates.

(e) Section 21.4138 (except paragraph
(b)—Certifications and release of pay-
ments.

(f) Section 21.4146—Assignments of
benefits prohibited.

(Authority: 38 U.S.C. 3241(a))

(g) Section 21.4136(k) (except para-
graph (k)(3))—Mitigating cir-
cumstances.

(Authority: 38 U.S.C. 3241(a), 3680(a))

[45 FR 31, Jan. 2, 1980, as amended at 46 FR
32024, June 19, 1981; 53 FR 617, Jan. 11, 1988; 55
FR 31582, Aug. 3, 1990; 61 FR 29030, June 7,
1996]

EFFECTIVE DATE NOTE: At 57 FR 38612, Au-
gust 26, 1992, § 21.5130, paragraph (e) was re-
moved and reserved, effective August 1, 1993.
At 58 FR 25565, Apr. 27, 1993, § 21.5130 was fur-
ther amended by delaying the effective date
to August 1, 1999.

§ 21.5131 Educational assistance allow-
ance.

VA will pay educational assistance
allowance at the rate specified in
§§ 21.5136 and 21.5138 of this part while
the individual is pursuing either an ap-
proved program of education or a re-
fresher or deficiency course or other
preparatory or special education or
training which is necessary to enable
the individual to pursue an approved
program of education. VA will make no
payment for pursuit of any course
which either is not part of the veter-
an’s program of education, or is not a
refresher, deficiency or other pre-
paratory or special education or train-
ing course which is necessary to enable
the individual to pursue an approved
program of education. VA may with-
hold final payment until it receives
proof of the individual’s account.

(Authority: 38 U.S.C. 3241; Pub. L. 94–502, 99–
576, 100–689)

[55 FR 31582, Aug. 3, 1990]

EFFECTIVE DATE NOTE: At 57 FR 38612, Au-
gust 26, 1992, § 21.5131 and its authority cita-
tion were revised, effective August 1, 1993. At
58 FR 25565, April 27, 1993, § 21.5131 was fur-
ther amended by delaying the effective date
to August 1, 1999. For the convenience of the
user, the revised text appears as follows:

§ 21.5131 Educational assistance allowance.
VA will pay educational assistance allow-

ance at the rate specified in §§ 21.5136 and
21.5138 of this part while the individual is
pursuing either an approved program of edu-
cation or a refresher or deficiency course or
other preparatory or special education or
training course which is necessary to enable
the individual to pursue an approved pro-
gram of education. VA will make no pay-
ment for pursuit of any course which either
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is not part of the veteran’s program of edu-
cation, or is not a refresher, deficiency or
other preparatory or special education or
training course which is necessary to enable
the individual to pursue an approved pro-
gram of education. VA may withhold a pay-
ment until it receives verification or certifi-
cation of the individual’s continued enroll-
ment and adjusts the individual’s account.
See § 21.5133.

(Authority: 38 U.S.C. 3241; Pub. L. 94–592,
Pub. L. 99–576, Pub. L. 101–237)

[57 FR 38612, Aug. 26, 1992]

§ 21.5132 Criteria used in determining
benefit payments.

(a) Training time. The amount of ben-
efit payment to an individual in all
types of training except cooperative
training, correspondence training and
apprenticeship and other on-job train-
ing depends on whether VA determines
that the individual is a full-time stu-
dent, three-quarter-time student, half-
time student or one-quarter-time stu-
dent.

(Authority: 38 U.S.C. 3241, 3688; Pub. L. 99–
576, Pub. L. 100–689)

(b) Contributions. The amount of ben-
efit payment to an individual also de-
pends on:

(1) The amount the individual has
contributed to the fund.

(2) The amount the Secretary of De-
fense has contributed to the fund for
the individual.

(Authority: 38 U.S.C. 3231)

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51746, Nov. 17, 1982; 48 FR 3369, Jan. 25, 1983;
52 FR 3429, Feb. 4, 1987; 53 FR 34498, Sept. 7,
1988; 55 FR 31582, Aug. 3, 1990; 61 FR 29030,
June 7, 1996]

§ 21.5133 Certifications and release of
payments.

An individual must be pursuing a
program of education in order to re-
ceive payments. To ensure that this is
the case, the provisions of this para-
graph must be met.

(a) General. VA will pay educational
assistance to a veteran or
servicemember (other than one who
qualifies for an advance payment, or
one pursuing a program of apprentice-
ship, other on-job training, or a cor-
respondence course) only after—

(1) The educational institution has
certified his or her enrollment as pro-
vided in § 21.5200(d) of this part; and

(2) VA has received from the individ-
ual a verification of the enrollment.
Generally, this verification will be re-
quired monthly, resulting in monthly
payments.

(b) Apprenticeship and other on-job
training. VA will pay educational as-
sistance to a veteran pursuing a pro-
gram of apprenticeship or other on-job
training only after—

(1) The training establishment has
certified his or her enrollment in the
training program as provided in
§ 21.5200(d); and

(2) VA has received from the veteran
and the training establishment a cer-
tification of hours worked. Generally,
this certification will be required
monthly, resulting in monthly pay-
ments.

(c) Correspondence training. VA will
pay educational assistance to a veteran
or servicemember who is pursuing a
correspondence course or the cor-
respondence portion of a combined cor-
respondence-residence course only
after—

(1) The educational institution has
certified his or her enrollment;

(2) VA has received from the veteran
or servicemember a certification as to
the number of lessons completed and
serviced by the educational institution;
and

(3) VA has received from the edu-
cational institution a certification or
an endorsement on the veteran’s or
servicemember’s certificate, as to the
number of lessons completed by the
veteran or servicemember and serviced
by the educational institution. Gen-
erally, this certification will be re-
quired quarterly, resulting in quarterly
payments.

(Authority: 38 U.S.C. 3680(g))

(Approved by the Office of Management and
Budget under control number 2900–0465)

[57 FR 38612, Aug. 26, 1992]
EFFECTIVE DATE NOTE: At 57 FR 38612, Au-

gust 26, 1992, § 21.5133 was added, effective Au-
gust 1, 1993. At 58 FR 25565, April 27, 1993,
§ 21.5133 was further amended by delaying the
effective date to August 1, 1999.
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§ 21.5134 Restrictions on paying bene-
fits to servicepersons.

The Department of Veterans Affairs
may not pay benefits to a service-
person (other than one enrolled in a
course, courses or a program of edu-
cation leading to a secondary school di-
ploma or an equivalency certificate)
unless he or she:

(a) Has completed 3 months of con-
tributions to the fund or has made a
lump-sum payment which is the equiv-
alent of at least 3 months of contribu-
tions to the fund;

(b) Has agreed either to have a
monthly deduction from his or her
military pay, or has made a lump-sum
contribution to the fund, or both, so
that the 12 months participation re-
quirement of § 21.5052(a) of this part
will be met; and

(c) Is serving on active duty in an en-
listment period subsequent to the ini-
tial period of active duty defined in
§ 21.5040(b)(3) of this part.

(Authority: 38 U.S.C. 3221, 3231, Pub. L. 94–
502)

[45 FR 31, Jan. 2, 1980, as amended at 47 FR
51746, Nov. 17, 1982; 54 FR 49977, Dec. 4, 1989]

§ 21.5135 Advance payments.
The Department of Veterans Affairs

shall make advance payments of edu-
cational assistance allowance at the
rates determined by § 21.5138 as pro-
vided by this section.

(a) Eligibility. An individual is eligible
for an advance payment only if:

(1) The individual will be a student in
residence training on a half-time or
greater basis during the period for
which the advance payment is made;

(2) The individual specifically re-
quests an advance payment; and

(3) The educational institution at
which the individual is accepted or en-
rolled agrees to, and can satisfactorily
carry out, the provisions of 38 U.S.C.
3680(d)(4)(B) and (C) and (5), pertaining
to:

(i) Receipt, delivery or return of ad-
vance checks, and

(ii) Certification of delivery and en-
rollment.

(b) Application. The Department of
Veterans Affairs will authorize an ad-
vance payment upon receipt of an ap-
plication from an individual which in

the case of an eligible serviceperson is
endorsed by the educational institu-
tion. The application will contain a
certification showing the following in-
formation:

(1) The individual is eligible for edu-
cational benefits;

(2) He or she has been accepted by the
institution or is eligible to continue
his or her training there;

(3) He or she has notified the institu-
tion of his or her intention to attend
that institution;

(4) The number of credit, clock or
Carnegie hours to be pursued by the in-
dividual; and

(5) The beginning and ending dates of
the enrollment period.

(c) Secondary school certification. In
addition to the information required in
paragraph (b) of this section, an enroll-
ment certificate for an individual on
active duty in a course, courses, or pro-
gram of education leading to a second-
ary school diploma or an equivalence
certificate shall specify:

(1) The program to be pursued is ap-
proved;

(2) The anticipated cost; and
(3) If the program to be pursued is

other than a high school credit course,
the need of the individual to pursue the
course or courses.

(d) Amount of payment. The amount of
an advance payment shall not exceed
the allowance for the month or frac-
tion of a month in which the course
will begin plus the allowance for the
following month.

(e) Method of payment. The Depart-
ment of Veterans Affairs shall make
the advance payment check payable to
the individual. The Department of Vet-
erans Affairs shall mail the advance
payment check to the individual’s edu-
cational institution for delivery to the
individual upon registration. The edu-
cational institution shall not deliver
the advance payment check to the indi-
vidual more than 30 days in advance of
the commencement or resumption of
his or her program. If the educational
institution does not deliver the ad-
vance payment check to the individual
within 30 days after he or she com-
mences or resumes the program, the in-
stitution shall return the check to the
Department of Veterans Affairs.
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(f) Time of payment. The Department
of Veterans Affairs will authorize an
advance payment only for:

(1) The beginning of an ordinary
school year; or

(2) The beginning of any other enroll-
ment period which begins after a break
in enrollment of 30 days or longer, pro-
vided the individual is not eligible for
payment for the break.

(g) Effect of advance payment on subse-
quent payments. The Department of
Veterans Affairs shall make all other
payments only at the end of the month
in which the training for which pay-
ment is made shall have occurred.

(h) Limitations on making advance pay-
ments. Notwithstanding any other pro-
vision of this section, the Director of
the facility of jurisdiction may direct
that no advance payment be made to
an individual, if the Director deter-
mines that the educational institution
he or she is attending:

(1) Demonstrates an inability to com-
ply with the provisions of paragraph (e)
of this section;

(2) Fails to provide adequately for
the safekeeping of advance payment
checks prior to delivery to the student
or return to the Department of Veter-
ans Affairs; or

(3) Demonstrates an inability to dis-
charge its responsibilities under the
advance payment program.

(Authority: 38 U.S.C. 3241, 3680(d))

[46 FR 32024, June 19, 1981, as amended at 47
FR 32528, July 28, 1982; 47 FR 51746, Nov. 18,
1982]

§ 21.5136 Benefit payments—secondary
school program.

(a) Restrictions on payments. (1) The
Department of Veterans Affairs may
authorize benefits to qualified enlisted
servicepersons for a course, courses or
program of education leading to a sec-
ondary school diploma or an equiva-
lency certificate without charge to en-
titlement. Payments may be made only
if:

(i) The individual has contributed to
the fund for at least 1 month, and

(ii) The training is received while the
individual is serving:

(A) The last 6 months of his or her
first enlistment after December 31,
1976; or

(B) At any time after completing his
or her first enlistment.

(2) An individual who is not on active
duty must have been an enlisted serv-
iceperson while he or she was on active
duty in order to receive benefits while
enrolled in a course, courses or pro-
gram of education leading to a second-
ary school diploma or an equivalency
certificate.

(Authority: 38 U.S.C. 3231(b))

(b) Monthly rate. An individual pursu-
ing a course, courses or a program of
education leading to a secondary
school diploma or an equivalency cer-
tificate will receive one of two month-
ly rates.

(1) Unless the individual notifies the
Department of Veterans Affairs to the
contrary, the monthly rate of his or
her educational assistance allowance
will be based upon his or her tuition
and fees. The Department of Veterans
Affairs will make no charge against the
entitlement of the individual who is re-
ceiving benefits at this monthly rate.
The monthly rate will be the rate of
tuition and fees being charged to the
individual for the course, not to ex-
ceed:

(i) $376 for full-time training.
(ii) $283 for three-quarter time train-

ing.
(iii) $188 for half-time training.
(iv) $94 for quarter-time training.
(2) The individual may elect to re-

ceive educational assistance allowance
at the monthly rate provided in
§ 21.5138. The Department of Veterans
Affairs will make an appropriate
charge against the individual’s entitle-
ment if such an election is made.

(Authority: 38 U.S.C. 3241, 3491)

(c) Method of payment. (1) If the indi-
vidual’s educational assistance allow-
ance is based upon the rate as deter-
mined in paragraph (b)(1) of this sec-
tion, payment shall be made in a lump
sum for the term, quarter or semester
at the beginning of the month in which
training begins.

(2) If the individual elects to have his
or her educational assistance allow-
ance computed as provided in § 21.5138,
payment will be made in the same
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manner as for any other residence
training.

(Authority: 38 U.S.C. 3241)

[47 FR 51746, Nov. 17, 1982, as amended at 50
FR 19933, May 13, 1985]

§ 21.5138 Computation of benefit pay-
ments and monthly rates.

The Department of Veterans Affairs
will compute all monthly rates and
benefit payments as stated in this sec-
tion except for those individuals to
whom § 21.5136(b)(1) applies.

(a) Computation of entitlement factor.
In computing monthly rates and bene-
fit payments the Department of Veter-
ans Affairs will compute an entitle-
ment factor in all cases except for indi-
viduals in a secondary school program
whose benefits are computed as pro-
vided in § 21.5136(b)(1).

(1) For residence training the entitle-
ment factor will be computed as fol-
lows:
(i) Enter the number of full months in the ap-

plicable benefit period.
(1)...............

(ii) Enter the number of full
days in excess of the num-
ber of full months.

(a).

(iii) Divide line a by 30. Enter the quotient ...... (2)...............

(iv) Total (lines 1 and 2) ......................... (3)...............
(v) Multiply line 3 by 1 for a full-time student;

by .75 for a three-quarter time student; by
.5 for a half-time student; or by .25 for a
one-quarter time student. Enter the result.

(4)...............

(This is the entitlement factor.)

(2) For correspondence training the
entitlement factor will be computed as
follows:
(i) Enter the amount of the in-

dividual’s contributions re-
maining in the fund.

(b).

(ii) Enter the individual’s re-
maining months of entitle-
ment.

(c).

(iii) Divide line b by line c. Enter the quotient .. (5)...............
(iv) Enter two times the amount in line 5 ......... (6)...............
(v) Enter the amount of the

contributions, if any, remain-
ing in the fund which the
Secretary of Defense con-
tributed for the individual.

(d).

(vi) Enter the individual’s re-
maining months of entitle-
ment.

(e).

(vii) Divide line d by line e. Enter the quotient (7)...............

(viii) Total (lines 5, 6 and 7) ................... (8)...............
(ix) Enter the correspondence charges cer-

tified by the school.
(9)...............

(x) Divide line 9 by line 8. Enter the quotient .. (10)..............
(This is the entitlement factor.)

(3) For apprenticeship and other on-
job training VA will compute the enti-
tlement factor as follows:
(i) Enter the number of full days in the appli-

cable benefit period. (Enter 30 if the benefit
period is a full month.).

(1)...............

(ii) Divide line 1 by 30. Enter the quotient: ...... (2)...............
(iii) Multiply line 2 by .75 if the veteran is in

the first six months of training; by .55 if the
veteran is in the second six months of train-
ing; by .35 if the veteran is in a subsequent
month of training; and by a pro-rated frac-
tion if one of the veteran’s first two six-
month periods of training ends during the
benefit period. Enter the result.

(3)...............

(This is the entitlement factor.)

(Authority: 38 U.S.C. 3231, 3233; Pub. L. 96–
466, Pub. L. 97–306, Pub. L. 99–576)

(4) For cooperative training VA will
compute the entitlement factor as fol-
lows:
(i) Enter the number of full months in the ap-

plicable benefit period.
(1) lll

(ii) Enter the number of full days in excess of
the number of full months.

(a) lll

(iii) Divide line a by 30. Enter the quotient ...... (2) lll
(iv) Total lines 1 and 2 ..................................... (3) lll
(v) Multiply line 3 by .80. Enter the result ........ (4) lll
(This is the entitlement factor.)

(Authority: 38 U.S.C. 3231; Pub. L. 100–689)

(5) For flight training the entitle-
ment factor will be computed as fol-
lows:
(i) Enter the amount of

the individual’s con-
tributions remaining in
the fund.

(a) lll

(ii) Enter the individual’s
remaining months of
entitlement.

(b) lll

(iii) Divide line a by line b. Enter the
quotient.

(1) lll

(iv) Enter two times the amount in
line 1.

(2) lll

(v) Enter the amount of
the contributions, if
any, remaining in the
fund which the Sec-
retary of Defense con-
tributed for the individ-
ual.

(c) lll

(vi) Enter the individual’s
remaining months of
entitlement.

(d) lll

(vii) Divide line c by line d. Enter the
quotient.

(3) lll

(viii) Total (lines 1, 2 and 3) .................. (4) lll

(ix) Enter the charges for
flight training certified
by the school.

(e) lll

(x) Multiply line e by .60 ...................... (5) lll
(xi) Divide line 5 by line 4. Enter the

quotient. (This is the entitlement
factor.)

(6) lll

(Authority 38 U.S.C. 3231(f))
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(b) Computation of benefit payment.
The Department of Veterans Affairs
will compute benefit payments as fol-
lows: for all training except for those
individuals to whom § 21.5136(b)(1) ap-
plies:
(1) Enter the entitlement factor (f).
(2) Enter the amount of the in-

dividual’s contributions re-
maining in the fund.

(g).

(3) Multiply line f by line g.
Enter the result.

(h).

(4) Enter the remaining
months of the individual’s
entitlement.

(i).

(5) Divide line h by line i. Enter the quotient ... (11).............
(This is the individual’s portion.)
(6) Enter two times the amount in line 11 ....... (12).............
(This is the Department of Veterans Affairs’s

portion of benefit payments for training com-
pleted before January 1, 1982. The Sec-
retary of Defense will contribute this portion
of the benefit payment for training that oc-
curs after December 31, 1981.)

(7) Enter the amount of the
additional contributions, if
any, remaining in the fund
which the Secretary of De-
fense contributed for the in-
dividual.

(j).

(8) Multiply line f by line j.
Enter the result.

(k).

(9) Enter the individual’s re-
maining months of entitle-
ment.

(l).

(10) Divide line k by line 1. Enter the quotient (13).............
(This is the Department of Defense’s portion

for training completed before January 1,
1982. For training completed after Decem-
ber 31, 1981, this is the second part of the
Department of Defense’s portion.) (38
U.S.C. 3231)

(11) Total (add lines 11, 12 and 13) ................ (14).............
(12) If the veteran is in an apprenticeship or

other on-job training and fails to complete
120 hours of training in a month, reduce the
amount on line 14 proportionately. In this
computation round the number of hours
worked to the nearest multiple of eight.
Enter the result.

(15).............

(13) If the veteran is pursuing certain courses
which do not lead to a standard college de-
gree, has excessive absences, and incurred
those absences before December 18, 1989,
reduce the amount on line 14 sufficiently to
avoid paying for any excessive absence.
Enter the result.

(16)..............

(Authority: 38 U.S.C. 3233 (1989), 38 U.S.C.
3680(a)(2) (1974); Pub. L. 101–237)

(14) The benefit payment is ei-
ther—
(i) The amount shown on line 14 unless the

veteran is in apprenticeship or other on-
job training and has failed to complete
120 hours of training in a month during
the benefit period in which case the bene-
fit payment is the amount shown on line
15, or the veteran is pursuing certain
courses which do not lead to a standard
college degree in which case the benefit
payment is the amount shown on line 16,
or

(Authority: 38 U.S.C. 3233; Pub. L. 99–576)
(ii) The total amount of the

remaining contributions in
the fund made by the indi-
vidual and the VA and the
Secretary of Defense on
behalf of the individual,
whichever is less.

(Authority: 38 U.S.C. 3231; Pub. L. 94–502)

(c) Monthly rates. The Department of
Veterans Affairs will compute the
monthly rates of payment for individ-
uals in residence training by repeating
the calculations in paragraphs (b)(1)
through (11) of this section except that
instead of entering the entitlement
factor on line f, paragraph (b)(1), the
Department of Veterans Affairs will
enter 1 for a full-time student, .75 for a
three-quarter time student, .5 for a
half-time student, or .25 for a one-quar-
ter time student.

(Authority: 38 U.S.C. 3231)

[45 FR 31, Jan. 2, 1980, as amended at 46 FR
32024, June 19, 1981; 47 FR 51747, Nov. 17, 1982;
48 FR 3369, Jan. 25, 1983; 48 FR 50530, Nov. 2,
1983; 52 FR 3429, Feb. 4, 1987; 53 FR 34498,
Sept. 7, 1988; 55 FR 31582, Aug. 3, 1990; 57 FR
38615, Aug. 26, 1992; 58 FR 31911, June 7, 1993]

§ 21.5139 Computation of benefit pay-
ments for incarcerated individuals.

Notwithstanding the provisions of
§ 21.5138, some incarcerated individuals
may have their educational assistance
allowance terminated or reduced. The
provisions of this section shall not
apply in the case of any individual who
is pursuing a program of education
while residing in a halfway house or
participating in a work-release pro-
gram in connection with that individ-
ual’s conviction of a felony.

(a) No educational assistance allowance
payable to some incarcerated individuals.
VA will pay no educational assistance
allowance to an individual who—
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(1) Is incarcerated in a Federal, State
or local penal institution for convic-
tion of a felony, and

(2) Is enrolled in a course where his
or her tuition and fees are being paid
by a Federal program (other than one
administered by VA) or by a State or
local program, and

(3) Has incurred no expenses for sup-
plies, books or equipment.

(Authority: 38 U.S.C. 3231(e))

(b) Reduced educational assistance al-
lowance for some incarcerated individ-
uals. (1) VA will pay a reduced edu-
cational assistance allowance to a vet-
eran who—

(i) Is incarcerated in a Federal, State
or local penal institution of conviction
of a felony, and

(ii) Is enrolled in a course—
(A) For which the individual pays

some (but not all) of the charges for
tuition and fees, or

(B) For which a Federal program
(other than one administered by VA) or
a State or local program pays all the
charges for tuition and fees, but which
requires the individual to pay for
books, supplies and equipment.

(2) The monthly rate of educational
assistance allowance payable to such
an individual shall be the lesser of the
following:

(i) The monthly rate determined by
adding the tuition and fees that the
veteran must pay and the charge to the
veteran for the cost of necessary sup-
plies, books and equipment and prorat-
ing the total on a monthly basis, or

(ii) The monthly rate for the individ-
ual as determined by § 21.5138(c) of this
part.

(Authority: 38 U.S.C. 3231(e))

[55 FR 31583, Aug. 3, 1990]

§ 21.5141 Tutorial assistance.
An individual who is otherwise eligi-

ble to receive benefits under the Post-
Vietnam Era Veterans’ Educational
Assistance Program may receive sup-
plemental monetary assistance to pro-
vide tutorial services. In determining
whether VA will pay the individual
this assistance, VA will apply the pro-
visions of § 21.4236.

(Authority: 38 U.S.C. 3234, 3492)

[61 FR 29030, June 7, 1996]

STATE APPROVING AGENCIES

§ 21.5150 State approving agencies.
In administering chapter 32, title 38,

United States Code, VA will apply the
provisions of the following sections:

(a) Section 21.4150 (except par. (e))—
Designation;

(b) Section 21.4151—Cooperation;
(c) Section 21.4152—Control by agen-

cies of the United States;
(d) Section 21.4153—Reimbursement

of expenses;
(e) Section 21.4154—Report of activi-

ties;
(f) Section 21.4155—Evaluations of

State approving agency performance.

(Authority: 38 U.S.C. 3241, 3670–3674, 3674A;
Pub. L. 94–502, Pub. L. 100–323)

[55 FR 12483, Apr. 4, 1990, as amended at 61
FR 1526, Jan. 22, 1996]

SCHOOLS

§ 21.5200 Schools.
In the administration of benefits pay-

able under the provisions of chapter 32,
title 38, U.S.C., the Department of Vet-
erans Affairs will apply the following
sections in the same manner as they
are applied for the administration of
chapters 34 and 36:

(a) Section 21.4200—Definitions (with
the exception of paragraph (a)).

(Authority: 38 U.S.C. 3241; Pub. L. 94–502,
Pub. L. 99–576)

(b) Section 21.4201—Restrictions on
enrollment; percentage of students re-
ceiving financial support.

(Authority: 38 U.S.C. 3241, 3473(d))

(c) Section 21.4202—Overcharges; re-
strictions on enrollments.

(Authority: 38 U.S.C. 3241, 3690)

(d) Section 21.4203—Reports by
schools—Requirements.

(Authority: 38 U.S.C. 3241, 3684; Pub. L. 94–
502, Pub. L. 99–576)

(e) Section 21.4204 (except paragraph
(e) of this section)—Periodic certifi-
cations.

(Authority: 38 U.S.C. 3241, 3684)

(f) [Reserved]
(g) Section 21.4206—Reporting fee.
(h) Section 21.4207—Failure of school

to meet requirements.
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(i) Section 21.4208—Central Office
Education and Training Review Panel.

(j) Section 21.4209—Examination of
records.

(Authority: 38 U.S.C. 3241, 3690; Pub. L. 94–
502, Pub. L. 99–576)

(Approved by Office of Management and
Budget under control number 2900–0178)

[45 FR 31, Jan. 2, 1980, as amended at 53 FR
34499, Sept. 7, 1988; 61 FR 1526, Jan. 22, 1996;
61 FR 29030, June 7, 1996]

EFFECTIVE DATE NOTE: At 57 FR 38613, Au-
gust 26, 1992, § 21.5200, paragraph (e) and its
authority citation were revised, effective
August 1, 1993. At 58 FR 25565, April 27, 1993,
§ 21.5200 was further amended by delaying the
effective date to August 1, 1999. For the con-
venience of the user, the revised text appears
as follows:

§ 21.5200 Schools.

* * * * *

(e) Section 21.4204 (except paragraphs (a)
and (e))-Periodic certifications.

(Authority: 38 U.S.C. 3241, 3684)

* * * * *

PROGRAMS OF EDUCATION

§ 21.5230 Programs of education.

(a) Approving the selected program of
education. Except as provided in para-
graphs (b) and (c) of this section, VA
will approve a program of education
under chapter 32, title 38 U.S.C, only if
it—

(1) Meets the definition of a program
of education stated in § 21.5021(q) of this
part;

(2) Has an objective as described in
§ 21.5021 (r) or (s) of this part;

(3) The courses or subjects in the pro-
gram are approved for VA training; and

(4) The veteran or serviceperson is
not already qualified for the objective
of the program.

(Authority: 38 U.S.C. 3202(2))

(b) Programs which include secondary
school training. VA may approve the en-
rollment of a veteran or serviceperson
in a refresher, remedial, deficiency or
other preparatory or special edu-
cational assistance course when the
veteran or eligible serviceperson needs

the course in order to pursue an ap-
proved program of education.

(Authority: 38 U.S.C. 3241(a)(2))

(c) Refresher training for those already
qualified. The refresher training re-
ferred to in paragraph (b) of this sec-
tion includes training in a course or
courses for which the veteran is al-
ready qualified provided the course or
courses permit the veteran to update
knowledge and skills or to be in-
structed in the technological advances
which have occurred in the veteran’s
field of employment. The relevant field
of employment may have been pursued
either before, during or after the veter-
an’s active duty.

(Authority: 38 U.S.C. 3241(a)(2); Pub. L. 100–
689)

[55 FR 31583, Aug. 3, 1990]

§ 21.5231 Combination.
In the administration of benefits pay-

able under chapter 32, title 38, U.S.C.,
the Department of Veterans Affairs
will apply § 21.4233(b), (c), and (e).

(Authority: 38 U.S.C. 3241)

[45 FR 31, Jan. 2, 1980, as amended at 61 FR
7218, Feb. 27, 1996]

§ 21.5232 Change of program.
In determining whether a change of

program of education may be approved
for the payments of educational assist-
ance, VA will apply § 21.4234 of this
part.

(Authority: 38 U.S.C. 3241, 3691; Pub. L. 94-
502, Pub. L. 101–366) (June 1, 1991)

[58 FR 46866, Sept. 3, 1993]

COURSES

§ 21.5250 Courses.
(a) In administering benefits payable

under 38 U.S.C. chapter 32, VA and,
where appropriate, the State approving
agencies shall apply the following sec-
tions.

(1) Section 21.4250 (except paragraph
(c)(1))—Approval of courses.

(2) Section 21.4251—Period of oper-
ation of course.

(3) Section 21.4252—Courses pre-
cluded.

(4) Section 21.4253—Accredited
courses.
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(5) Section 21.4254—Nonaccredited
courses.

(6) Section 21.4255—Refund policy;
nonaccredited courses.

(7) Section 21.4256—Correspondence
courses.

(8) Section 21.4257—Cooperative
courses.

(9) Section 21.4258—Notice of ap-
proval.

(10) Section 21.4259—Suspension or
disapproval.

(11) Section 21.4260—Courses in for-
eign countries.

(12) Section 21.4261—Apprentice
courses.

(13) Section 21.4262—Other training
on-the-job courses.

(14) Section 21.4265—Practical train-
ing approved as institutional training.

(15) Section 21.4266—Courses offered
at subsidiary branches or extensions.

(16) Section 21.4267—Approval of inde-
pendent study.

(Authority: 38 U.S.C. 3241, 3473, 3476, 3672,
3675, 3676, 3678, 3679, 3686, 3689)

(b) Flight courses. In administering
benefits payable for flight training
under chapter 32, title 38, U.S.C., VA
and the State approving agencies will
apply the provisions of § 21.4263 of this
part. Educational assistance allowance
is payable only for flight training un-
dertaken by a veteran or serviceperson
after March 31, 1991.

(Authority: 38 U.S.C. 3241; Pub. L. 102–
16)(Apr. 1, 1991)

[58 FR 31911, June 7, 1993, as amended at 61
FR 1526, Jan. 22, 1996; 61 FR 7218, Feb. 27,
1996]

ASSESSMENT AND PURSUIT OF COURSE

§ 21.5270 Assessment and pursuit of
course.

In the administration of benefits pay-
able under 38 U.S.C. chapter 32, VA
shall apply the following sections.

(a) Section 21.4270 (except those por-
tions of the paragraph and footnotes
dealing with farm cooperative train-
ing)—Measurement of courses. For the
purpose of benefits payable under chap-
ter 32 that training identified in
§ 21.4270 of this part as less than one-
half and more than one-quarter time

will be treated as one-quarter-time
training.

(Authority: 38 U.S.C. 3241, 3688; Pub. L. 94–
502, Pub. L. 99–576, Pub. L. 100–689)

(b) [Reserved]
(c) Section 21.4272—Collegiate course

measurement.

(Authority: 38 U.S.C. 3241, 3688)

(d) Section 21.4273—Collegiate grad-
uate.

(e) Section 21.4274—Law courses.
(f) Section 21.4275—Practical training

courses; measurement.

(Authority: 38 U.S.C. 3241, 3688)

(g) Section 21.4277—Discontinuance;
unsatisfactory progress and conduct.

(h) Section 21.4278—Reentrance after
discontinuance.

(Authority: 38 U.S.C. 3241, 3474)

(i) Section 21.4279—Combination cor-
respondence; residence program.

(Authority: 38 U.S.C. 3241, 3688)

(j) [Reserved]

(Authority: 38 U.S.C. 3241, 3473)

[45 FR 31, Jan. 2, 1980, as amended at 53 FR
34499, Sept. 7, 1988; 55 FR 31584, Aug. 3, 1990;
61 FR 7218, Feb. 27, 1996]

EDUCATIONAL ASSISTANCE PILOT

PROGRAM

§ 21.5290 Educational Assistance Pilot
Program.

(a) Purpose. The Educational Assist-
ance Pilot Program is designed to en-
courage enlistments and reenlistments
in the Army, Navy, Air Force and Ma-
rine Corps.

(Authority: Sec. 903, Pub. L. 96–342; 94 Stat.
1115)

(b) Outline of program. This program
allows some individuals:

(1) To participate while making con-
tributions at a rate less than that pre-
scribed in § 21.5052(b), and/or

(2) To transfer entitlement allowed in
§ 21.5071 to a spouse or child.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

[47 FR 51747, Nov. 17, 1982]
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§ 21.5292 Reduced monthly contribu-
tion for certain individuals.

(a) Qualifying for reduced monthly con-
tributions. Some individuals can be-
come participants while making no
contributions. To qualify for this por-
tion of the pilot program the individual
must:

(1) Enlist or reenlist in the Army,
Navy, Air Force or Marine Corps after
November 30, 1980, and before October
1, 1981;

(2) Elect or have elected to partici-
pate in the Post-Vietnam Era Edu-
cational Assistance Program; and

(3) Be chosen for the pilot program
by the Secretary of Defense or his or
her designee.

(Authority: Sec. 903 Pub. L. 96–342, 94 Stat.
1115)

(b) Monthly contributions made by the
Secretary of Defense. (1) The Secretary
of Defense may pay $75 per month as
the monthly contribution otherwise re-
quired under § 21.5052(b) for an individ-
ual described in paragraph (a) of this
section.

(2) The individual will not be re-
quired to make a contribution for any
month to the extent that the contribu-
tion otherwise required by § 21.5052(b)
for that month is paid by the Secretary
of Defense.

(3) The amount paid by the Secretary
of Defense shall be deposited in the
fund.

(Authority: Sec. 903, Pub. L. 96–342; 94 Stat.
1115)

(c) Restrictions on monthly contribu-
tions. The Secretary of Defense may
not make a payment under the pilot
program on behalf of any person for
any month:

(1) Before the month in which the
person enlisted or reenlisted in the
Army, Navy, Air Force or Marine
Corps, or

(2) Before December 1980.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

(d) Refunds. If an individual partici-
pating in the pilot program disenrolls,
any monthly contributions made by
the Secretary of Defense will be re-

turned to the Secretary of Defense
rather than refunded to the individual.

(Authority: Sec. 903, Pub. L. 96–342; 94 Stat.
1115)

(e) Application of sections to this por-
tion of the pilot program. (1) The follow-
ing sections apply to this portion of
the pilot program with amendments as
noted:

(i) In § 21.5021(e) a participant in-
cludes someone whose contributions
are being made by the Secretary of De-
fense.

(ii) In § 21.5052(b) the Secretary of De-
fense may make contributions to the
fund and may designate the amount of
the contribution.

(iii) In § 21.5052(d) the Secretary of
Defense may increase or decrease the
amount of the contribution.

(iv) In §§ 21.5064 and 21.5065 monthly
contributions made by the Secretary of
Defense will be returned to him or her
instead of being refunded to the vet-
eran.

(v) In § 21.5071 the Department of Vet-
erans Affairs will also credit the indi-
vidual with 1 month of entitlement for
each month the Secretary of Defense
contributes to the fund on his or her
behalf.

(vi) In § 21.5138 the references to the
individual’s contributions include
those contributions made on the indi-
vidual’s behalf by the Secretary of De-
fense.

(2) Except as amended in paragraph
(e)(1) of this section §§ 21.5001 through
21.5041 and §§ 21.5050 through 21.5270
apply without change to this portion of
the pilot program. See § 21.5296.

(Authority: Pub. L., 96–342, sec. 903; 38 U.S.C.
3232, 3698(a)(2); Pub. L. 97–35, Pub. L. 99–576)

[47 FR 51747, Nov. 17, 1982, as amended at 49
FR 2109, Jan. 18, 1984; 53 FR 34499, Sept. 7,
1988; 61 FR 29030, June 7, 1996]

§ 21.5294 Transfer of entitlement.

(a) Qualifying for a transfer of entitle-
ment. Some participants may transfer
their entitlement to their spouse or
child. To qualify for this portion of the
pilot program the individual must:

(1) After June 30, 1981 and before Oc-
tober 1, 1981, reenlist in the Army;

(2) Be a participant;

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00349 Fmt 8010 Sfmt 8010 E:\CFR\174132.039 174132



350

38 CFR Ch. I (7–1–97 Edition)§ 21.5294

(3) Possess a critical military spe-
cialty as determined by the Secretary
of Defense; and

(4) Be chosen for his portion of the
pilot program by the Secretary of De-
fense or his or her designee.

(Authority: Sec. 903, Pub. L. 96–342; 94 Stat.
1115)

(b) Persons who may receive transferred
entitlement. An individual meeting the
requirements of paragraph (a) of this
section may transfer entitlement
earned under § 21.5071 for the purpose of
allowing another person to receive edu-
cational assistance allowance. Entitle-
ment may be transferred only:

(1) To a spouse or child of the partici-
pant,

(2) To one person at a time,
(3) If the participant is not receiving

educational assistance allowance, and
(4) When the participant states in

writing to the Department of Veterans
Affairs that the entitlement should be
transferred.

(Authority: Sec. 903(c), Pub. L. 96–342, 94
Stat. 1115)

(c) Educational assistance allowance.
(1) The individual must specify in writ-
ing to the Department of Veterans Af-
fairs the period of time he or she wish-
es the spouse or child to receive edu-
cational assistance allowance on the
basis of the transfer of entitlement.
The Department of Veterans Affairs
will not pay educational assistance al-
lowance to a spouse or child for train-
ing completed either before or after the
period specified by the participant.

(2) The commencing date of an award
of educational assistance allowance to
a spouse or child will be the earlier of
the following dates:

(i) The date of the spouse’s or child’s
entrance or reentrance under § 21.4131;

(ii) The first day of the period au-
thorized by the participant for the
transfer of entitlement.

(3) The ending date of an award of
educational assistance allowance to a
spouse or child will be the earliest of
the following dates:

(i) The ending date of the spouse’s or
child’s course or period of enrollment
as certified by the school or training
establishment;

(Authority: 38 U.S.C. 3233; Pub. L. 99–576)

(ii) The ending date of the partici-
pant’s eligibility as determined under
§ 21.5041;

(iii) The ending date specified in
§ 21.4135;

(iv) The date of the death of the par-
ticipant on whom the spouse’s or
child’s entitlement is based;

(v) The last day of the period author-
ized by the participant for the transfer
of entitlement.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

(d) Application of VA regulations to this
portion of the pilot program.

(1) Sections 21.5030 (a) and (b), 21.5040,
21.5041 and 21.5050 through 21.5067 and
§ 21.5145 apply to the individual who is
participating in this portion of the
pilot program, but they do not apply to
the individual’s spouse or child, per se.

(Authority: Pub. L. 96–342, sec. 903; Pub. L.
99–576)

(2) The following sections apply to
this portion of the pilot program with
amendments as noted:

(i) In § 21.5022 the entitlement used by
the spouse or child counts toward the
48-month limitation on receiving bene-
fits under more than one program
which is imposed on the individual.

(ii) In § 21.5072 the charge against the
individual’s entitlement will be made
on the basis of payments made to the
individual’s spouse or child.

(iii) In § 21.5100 the individual’s
spouse or child may request counsel-
ing, but an incompetent spouse or child
is not required to be counseled before
selecting a program of education.

(Authority: Pub. L. 96–342, sec. 903, Pub. L.
97–306, Pub. L. 99–576)

(iv) In §§ 21.5132 through 21.5138 ref-
erences to payment to the individual
apply equally to payment to the spouse
or child.

(Authority: Sec. 903, Pub. L. 96–342; Pub. L.
97–306, 96 Stat. 1429)

(3) Except as amended in paragraph
(d)(2) of this section the following sec-
tions apply without change to this por-
tion of the pilot program:

(i) Sections 21.5001 through 21.5023,
(ii) Section 21.5030(c),
(iii) Sections 21.5070 through 21.5130,
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(iv) The introductory portion of
§ 21.5131,

(v) Sections 21.5132 through 21.5300.

(Authority: 38 U.S.C. 3698(a)(2))

(4) Section 21.5131 (a) and (b) does not
apply to this portion of the pilot pro-
gram.

(Authority: Sec. 903, Pub. L. 96–342, 94 Stat.
1115)

[47 FR 51748, Nov. 17, 1982; 48 FR 50530, Nov.
2, 1983; 49 FR 2110, Jan. 18, 1984; 53 FR 34499,
Sept. 7, 1988]

§ 21.5296 Extended period of eligi-
bility.

(a) General. A veteran shall be grant-
ed an extension of the applicable de-
limiting period, as otherwise deter-
mined by § 21.5041 provided—

(1) The veteran applies for an exten-
sion.

(2) The veteran was prevented from
initiating or completing the chosen
program of education within the other-
wise applicable delimiting period be-
cause of a physical or metal disability
that did not result from the willful
misconduct of the veteran. VA will not
consider the disabling effects of chron-
ic alcoholism to be the result of willful
misconduct.

(Authority: 38 U.S.C. 105, 3232; Pub. L. 99–576,
Pub. L. 100–689)

(b) Application. (1) Only the veteran
may apply for an extended period of
eligibility pursuant to this section. A
spouse or child to whom entitlement
may be or has been transferred may
not apply for, nor receive, an extension
based upon disability of either the vet-
eran or the spouse or child.

(2) The veteran must apply for the
extended period of eligibility in time
for VA to receive the application by
the later of the following dates:

(i) One year from the last date of the
delimiting period otherwise applicable
to the veteran under § 21.5041, or

(ii) One year from the termination
date of the period of the veteran’s men-
tal or physical disability.

(3) No application for an extended pe-
riod of eligibility should be submitted
and none will be processed during any
period when the veteran has trans-
ferred entitlement to a spouse or child,
since eligibility cannot be fully deter-

mined as provided in paragraph
(c)(4)(ii) of this section.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(c) Qualifying period of disability. A
veteran’s extended period of eligibility
shall be based on the period of time
that the veteran himself or herself was
prevented by reason of physical or
mental disability, not the result of the
veteran’s willful misconduct, from ini-
tiating or completing his or her chosen
program of education. VA will not con-
sider the disabling effects of chronic al-
coholism to be the result of willful
misconduct.

(Authority: 38 U.S.C. 105, 3232; Pub. L. 99–576,
Pub. L. 100–689)

(1) Evidence must be presented which
clearly establishes that the veteran’s
disability made pursuant of his or her
program medically infeasible during
the veteran’s original period of eligi-
bility as determined by § 21.5041. A pe-
riod of disability following the end of
the original disability period will not
be a basis for extension.

(2) VA will not consider a veteran
who is disabled for a period of 30 days
or less as having been prevented from
enrolling or reenrolling in the chosen
program of education or was forced to
discontinue attendance, because of the
short disability.

(3) Except as provided in paragraph
(c)(4) of this section, a veteran’s trans-
fer of entitlement to a spouse or child
during a period for which the veteran’s
disability prevented his or her pursuit
of a program of education will not af-
fect the veteran’s entitlement to an ex-
tension of eligibility under this sec-
tion.

(4) Since the act of entitlement
transfer to a spouse or child indicates
that the veteran did not intend to per-
sonally use his or her educational as-
sistance during the specified transfer
period, a veteran who becomes disabled
after transferring entitlement will not
be entitled to an extended period of eli-
gibility based on any period of the dis-
ability which coincides with the speci-
fied transfer period unless—

(i) The transferee or transferees did
not use any entitlement during this pe-
riod, and

(ii) The veteran can clearly dem-
onstrate that, notwithstanding his or
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her decision to transfer entitlement,
the veteran would have used the enti-
tlement during all or part of the trans-
fer period and was prevented from
doing so solely by reason of his or her
disability.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(d) Commencing date. The veteran
shall elect the commencing date of an
extended period of eligibility. The date
chosen—

(1) Must be on or after the original
date of expiration of eligibility as de-
termined by § 21.5041 of this part, and

(2) Must be on or before the 90th day
following the date on which the veter-
an’s application for an extension was
approved by VA, if the veteran is train-
ing during the extended period of eligi-
bility in a course not organized on a
term, quarter or semester basis, or

(3) Must be on or before the first day
of the first ordinary term, quarter or
semester following the 90th day after
the veteran’s application for an exten-
sion was approved by VA if the veteran
is training during the extended period
of eligibility in a course organized on a
term, quarter or semester basis.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(e) Determining the length of extended
periods of eligibility. A veteran’s ex-
tended period of eligibility shall be
based on the qualifying period of dis-
ability, and determined as follows:

(1) If the veteran is in training in a
course organized on a term, quarter or
semester basis, his or her extended pe-
riod of eligibility shall contain the
same number of days as the number of
days from the date during the veteran’s
original delimiting period that his or
her training became medically infeasi-
ble to the earliest of the following
dates:

(i) The commencing date of the ordi-
nary term, quarter or semester follow-
ing the day the veteran’s training be-
came medically feasible,

(ii) The veteran’s delimiting date as
determined by § 21.5041 of this part, or

(iii) The date the veteran resumed
training.

(2) If the veteran is training in a
course not organized on a term, quar-
ter or semester basis, his or her ex-
tended period of eligibility shall con-

tain the same number of days as the
number of days from the date during
the veteran’s original delimiting period
that his or her training became medi-
cally infeasible to the earlier of the fol-
lowing dates:

(i) The date the veteran’s training be-
came medically feasible, or

(ii) The veteran’s delimiting date as
determined by § 21.5041 of this part.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(f) Discontinuance. If the veteran is
pursuing a course on the date an ex-
tended period of eligibility expires (as
determined under this section), VA will
discontinue the educational assistance
allowance effective the day before the
end of the extended period of eligi-
bility.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

(g) No transfer of entitlement for use
during the extended period of eligibility.
(1) The veteran may only transfer enti-
tlement to a spouse or child for use
during the original period of eligibility
as determined by § 21.5041 of this part.

(2) If the veteran has established an
extended period of eligibility with VA,
only the veteran may use remaining
entitlement during that period.

(3) If the veteran transfers his or her
entitlement after having received an
extension of eligibility, but before the
last day of the delimiting period as de-
termined by § 21.5041 of this part, the
eligibility of the spouse or child to use
entitlement ends on the veteran’s oth-
erwise applicable delimiting date as de-
termined by § 21.5041 of this part.

(Authority: 38 U.S.C. 3232; Pub. L. 99–576)

[53 FR 34499, Sept. 7, 1988, as amended at 55
FR 31584, Aug. 3, 1990]

Subpart H—Educational
Assistance Test Program

AUTHORITY: 10 U.S.C. ch. 107; 38 U.S.C.
501(a), 3695, 5101, 5113, 5303A; 42 U.S.C. 2000;
sec. 901, Pub. L. 96–342, 94 Stat. 1111–1114, un-
less otherwise noted.

SOURCE: 51 FR 27026, July 29, 1986, unless
otherwise noted.

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00352 Fmt 8010 Sfmt 8010 E:\CFR\174132.039 174132



353

Department of Veterans Affairs § 21.5720

§ 21.5701 Establishment of educational
assistance test program.

(a) Establishment. The Departments of
Army, Navy and Air Force have estab-
lished an educational assistance test
program.

(Authority: 10 U.S.C. 2141(a))

(b) Purpose. The purpose of this pro-
gram is to encourage enlistments and
reenlistments for service on active
duty in the Armed Forces of the United
States during the period from October
1, 1980, through September 30, 1981.

(Authority: 10 U.S.C. 2141(a))

(c) Funding. The Department of De-
fense is bearing the costs of this pro-
gram. Participants in the program do
not bear any of the costs.

(Authority: 10 U.S.C. 2141(a))

§ 21.5703 Overview.
This program provides subsistence al-

lowance and educational assistance to
selected veterans and servicemembers
and, in some cases, to dependents of
these veterans and servicemembers.

(Authority: 10 U.S.C. 2141(b))

§ 21.5705 Transfer of authority.
The Secretary of Defense delegates

the authority to administer the benefit
payment portion of this program to the
Secretary of Veterans Affairs and his
or her designees. See § 21.5901.

(Authority: 10 U.S.C. 2141(b))

GENERAL

§ 21.5720 Definitions.
For the purpose of regulations in the

§§ 21.5700, 21.5800 and 21.5900 series and
payment of benefits under the edu-
cational assistance and subsistence al-
lowance program, the following defini-
tions apply:

(a) Veteran. This term means a person
who—

(1) Is not on active duty.
(2) Served as a member of the Air

Force, Army, Navy or Marine Corps.
(3) Enlisted or reenlisted after No-

vember 30, 1980, and before October 1,
1981, specifically for benefits under the
provisions of 10 U.S.C. 2141 through
2149; Pub. L. 96–342; and

(4) Meets the eligibility requirements
for the program as stated in § 21.5740.

(Authority: 10 U.S.C. 2141(a))

(b) Accredited institution. This term
means a civilian college or university
or a trade, technical or vocational
school in the United States (including
the District of Columbia, the Common-
wealth of Puerto Rico, Guam and the
U.S. Virgin Islands) that—

(1) Provides education on a post-
secondary level (including accredited
programs conducted at overseas loca-
tions) and

(2) Is accredited by—
(i) A nationally recognized accredit-

ing agency or association, or
(ii) An accrediting agency or associa-

tion recognized by the Secretary of
Education.

(Authority: 10 U.S.C. 2143(c))

(c) Dependent child. This means an
unmarried legitimate child (including
an adopted child or a stepchild) who ei-
ther—

(1) Has not passed his or her 21st
birthday; or

(2) Is incapable of self-support be-
cause of a mental or physical incapac-
ity that existed before his or her 21st
birthday and is, or was at the time of
the veteran’s or servicemember’s
death, in fact, dependent on him or her
for over one-half of his or her support;
or

(3) Has not passed his or her 23rd
birthday; is enrolled in a full-time
course of study in an institution of
higher learning aproved by the Sec-
retary of Defense or the Secretary of
Education, as the case may be; and is,
or was at the time of the veteran’s or
servicemember’s death, in fact, depend-
ent upon him or her for over one half of
his or her support.

(Authority: 10 U.S.C. 1072(2)(D), 2147(d)(1))

(d) Surviving spouse. The term means
a widow or widower who is not remar-
ried.

(Authority: 10 U.S.C. 2147(d)(2))

(e) Servicemember. This term means
anyone who—

(1) Meets the eligibility requirements
for the program, and
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(2) Is on active duty in the Air Force,
Army, Navy or Marine Corps.

(Authority: 10 U.S.C. 2142)

(f) Spouse. This term means a person
of the opposite sex who is the husband
or wife of the veteran or
servicemember.

(Authority: 10 U.S.C. 2147)

(g) Divisions of the school year. (1)
Standard academic year is a period of 2
standard semesters or 3 standard quar-
ters. It is 9 months long.

(2) Standard quarter is a division of
the standard academic year. It is from
10 to 13 weeks long.

(3) Standard semester is a division of
the standard academic year. It is 15 to
19 weeks long.

(4) Term is either
(i) Any regularly established division

of the standard academic year, or
(ii) The period of instruction which

takes place between standard academic
years.

(Authority: 10 U.S.C. 2142)

(h) Full-time training. This term
means training at the rate of 12 or
more semester hours per semester, or
the equivalent.

(Authority: 10 U.S.C. 2144)

(i) Part-time training. The term means
training at the rate of less than 12 se-
mester hours per semester or the
equivalent.

(Authority: 10 U.S.C. 2144)

(j) Enrollment period. This term means
an interval of time during which an eli-
gible individual—

(1) Is enrolled in an accredited edu-
cational institution; and

(2) Is pursuing his or her program of
education.

(Authority: 10 U.S.C. 2142)

§ 21.5725 Obtaining benefits.

(a) Actions required of the individual.
In order to obtain benefits under the
educational assistance and subsistence
allowance program, an individual
must—

(1) File a claim for benefits with VA,
and

(2) Ensure that the accredited insti-
tution certifies his or her enrollment
to VA.

(Authority: 10 U.S.C. 2149)

(b) VA action upon receipt of a claim.
Upon receipt of a claim from an indi-
vidual VA shall—

(1) Determine if the individual, or the
veteran upon whose service the claim
is based, has or had basic eligibility;

(2) Determine that the eligibility pe-
riod has not expired;

(3) Determine that the individual has
remaining entitlement;

(4) Verify that the individual is at-
tending an accredited institution;

(5) Determine whether payments may
be made for the course, and

(6) Make appropriate payments of
educational assistance and subsistence
allowance.

(Authority: 10 U.S.C. 2142–2149)

CLAIMS AND APPLICATIONS

§ 21.5730 Applications, claims and in-
formal claims.

(a) Applications. An individual shall
file all claims for benefits with VA.
The claim must be in the form pre-
scribed by the Secretary.

(Authority: 10 U.S.C. 2149)

(b) Informal claim. VA may consider
any communication from an individ-
ual, an authorized representative or a
member of Congress indicating an in-
tent to apply for educational assist-
ance or subsistence allowance to be an
informal claim. Upon receipt of an in-
formal claim, if a formal claim has not
been filed, VA will provide an applica-
tion form to the claimant. If VA re-
ceives the application from the claim-
ant within one year from the date VA
provided it, VA will consider the claim
to have been filed as of the date VA re-
ceived the informal claim.

(Authority: 10 U.S.C. 2149)

(c) Enrollment is not an informal claim.
The mere act of enrollment in an ac-
credited institution does not constitute
an informal claim to VA.

(Authority: 10 U.S.C. 2141)
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§ 21.5732 Time limits.

(a) Completion of claim. VA will con-
sider a claim to be abandoned when VA
requests evidence in connection with
the claim, and the claimant does not
furnish the evidence within one year
after the date of the request. After the
expiration of one year, VA will not
take further action unless a new claim
is received.

(Authority: 10 U.S.C. 2141)

(b) New claim. When a claim has been
abandoned, VA will consider any subse-
quent communication which meets at
least the requirements of an informal
claim to be a new claim. VA will con-
sider the date of receipt of the subse-
quent communication to be the date of
the new claim.

(Authority: 10 U.S.C. 2141)

(c) Failure to furnish form or notice of
time limit. (1) VA’s failure to furnish
any form of information concerning
the right to file a claim or to furnish
notice of the time limit for the filing of
a claim will not extend the periods al-
lowed for these actions.

(2) Time limits within which claim-
ants or beneficiaries are required to act
to perfect a claim or challenge an ad-
verse VA decision may be extended for
good cause shown. When an extension
is requested after expiration of a time
limit, the action required of the claim-
ant or beneficiary must be taken con-
currently with or prior to the filing of
a request for extension of the time
limit, and good cause must be shown as
to why the required action could not
have been taken during the original
time period and could not have been
taken sooner that it was. Denials of
time limit extensions are separately
appealable issues.

(Authority: 38 U.S.C. 5101, 5113)

[51 FR 27026, July 29, 1986, as amended at 56
FR 25046, June 3, 1991]

ELIGIBILITY AND ENTITLEMENT

§ 21.5740 Eligibility.

(a) Establishing eligibility. To establish
eligibility to educational assistance
under 10 U.S.C. Chapter 107 an individ-
ual must—

(1) Enlist or reenlist for service on
active duty as a member of the Army,
Navy, Air Force or Marine Corps after
September 30, 1980 and before October
1, 1981 specifically for benefits under
the provisions of 10 U.S.C. 2141 through
2149, Pub. L. 96–342,

(2) Have graduated from a secondary
school,

(3) Meet other requirements as the
Secretary of Defense may consider ap-
propriate for the purpose of this chap-
ter and the needs of the Armed Forces,

(4) Meet the service requirements
stated in paragraph (b) of this section,
and

(5) If a veteran, have been discharged
under honorable conditions.

(Authority: 10 U.S.C. 2142(b), 38 U.S.C. 5303A)

(b) Service Requirements. (1) The indi-
vidual must complete 24 continuous
months of active duty of the enlist-
ment or reenlistment described in
paragraph (a)(1) of this section; or

(2) If the enlistment described in
paragraph (a) of this section is the in-
dividual’s initial enlistment for service
on active duty, the individual must—

(i) Complete 24 continuous months of
active duty, or

(ii) Be discharged or released from
active duty—

(A) Under 10 U.S.C. 1173 (hardship dis-
charge), or

(B) Under 10 U.S.C. 1171 (early-out
discharge), or

(C) For a disability incurred in or ag-
gravated in line of duty; or

(iii) Be found by the VA to have a
service-connected disability which
gives the individual basic entitlement
to disability compensation as described
in § 3.4(b) of this title. Once the VA
makes this finding, the individual’s eli-
gibility will continue notwithstanding
that the disability becomes non-
compensable.

(3) In computing time served for the
purpose of this paragraph, VA will ex-
clude any period during which the indi-
vidual is not entitled to credit for serv-
ice as specified in § 3.15 of this title.
However, those periods will not inter-
rupt the individual’s continuity of
service.

(Authority: 10 U.S.C. 2142; 38 U.S.C. 5303A)

[45 FR 31, Jan. 2, 1980, as amended at 54 FR
34984, Aug. 23, 1989]
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§ 21.5741 Eligibility under more than
one program.

(a) Veterans and servicemembers. A vet-
eran or servicemember who is eligible
for educational assistance under either
38 U.S.C. chapter 31 or 34, or subsist-
ence allowance under 38 U.S.C. chapter
31 may also be eligible for the Edu-
cational Assistance Test Program. (See
§ 21.5824 for restrictions on duplication
of benefits.)

(b) Spouse, surviving spouse or depend-
ent child. A spouse, surviving spouse or
dependent child who is eligible to re-
ceive educational assistance under 38
U.S.C. Chapters 31, 32, 34 and 35 may
also be eligible for the Educational As-
sistance Test Program. (See § 21.5824 for
restrictions on duplication of benefits.)

(Authority: 10 U.S.C. 2142)

(c) Limitation on benefits. (1) Before
March 2, 1984 the 48 month limitation
on benefits under two or more pro-
grams found in 38 U.S.C. 3695 does not
apply to the Educational Assistance
Test Program when taken in combina-
tion with any program authorized
under title 38 U.S.C.

(2) After March 1, 1984 the aggregate
period for which any person may re-
ceive assistance under the Educational
Assistance Test Program and the pro-
visions of any of the laws listed below
may not exceed 48 months (or the part-
time equivalent thereof):

(i) Part VII or VIII, Veterans Regula-
tions numbered 1(a) as amended,

(ii) Title II of the Veterans’ Readjust-
ment Assistance Act of 1952,

(iii) The War Orphans’ Educational
Assistance Act of 1956,

(iv) Chapters 32, 34, 35 and 36 of title
38 U.S.C. and the former chapter 33,

(v) Section 903 of the Department of
Defense Authorization Act, 1981.

(Authority: Pub. L. 96–342, 10 U.S.C. 2141
note)

(vi) The Hostage Relief Act of 1980.
(3) After October 19, 1984 the aggre-

gate period for which any person may
receive assistance under the Edu-
cational Assistance Test Program and
any of the laws listed in paragraph
(c)(2) of this section, may not exceed 48
months (or the part-time equivalent
thereof):

(i) Chapter 30 of title 38, U.S.C., and

(ii) Chapter 1606 of title 10, U.S.C.

(Authority: 38 U.S.C. 3695)

51 FR 27026, July 29, 1986, as amended at 61
FR 20729, May 8, 1996]

§ 21.5742 Entitlement.
(a) Educational assistance. A veteran

or servicemember shall be entitled to
one standard academic year (or the
equivalent) of educational assistance
for each year of service following the
first enlistment beginning after No-
vember 30, 1980 (up to a maximum of
four years). If the veteran or
servicemember completes two years of
active duty in the term of enlistment,
but fails to complete the enlistment or
fails to complete four years of active
duty in an enlistment of more than
four years, his or her entitlement to
educational assistance shall be cal-
culated as follows:

(1) VA shall determine the number of
years, months and days in the veter-
an’s qualifying period of service by sub-
tracting the entry on duty date from
the release from active duty date. Any
deductible time under § 3.15 of this
chapter (during the period of service on
which eligibility is based) will be ex-
cluded from the calculation.

(2) VA shall convert the number of
years determined in paragraph (a)(1) of
this section to months by multiplying
them by 12.

(3) VA shall convert the number of
days determined in paragraph (a)(1) of
this section to 0 months if there are 14
days or less, and to 1 month is there
are more than 14 days.

(4) VA shall determine the number of
total months by adding the number of
months determined in paragraph (a)(1)
of this section (exclusive of years and
days) to the number of months deter-
mined in paragraph (a)(2) of this sec-
tion, and the number of months in
paragraph (a)(3).

(5) VA shall multiply the number of
total months in paragraph (a)(4) of this
section by .75.

(Authority: 10 U.S.C. 2142(a)(2))

(b) Subsistence allowance. A veteran or
servicemember shall be entitled to nine
months of subsistence allowance for
each standard academic year of entitle-
ment to educational assistance. For
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each period of entitlement to edu-
cational assistance which is shorter
than a standard academic year, a vet-
eran or servicemember will be entitled
to one month of subsistence allowance
for each month of entitlement to edu-
cational assistance. This entitlement
shall not exceed nine months.

(Authority: 10 U.S.C. 2144)

[51 FR 27026, July 29, 1986, as amended at 51
FR 29471, Aug. 18, 1986]

§ 21.5743 Transfer of entitlement.
(a) Entitlement may be transferred. (1)

A veteran or servicemember may
transfer all or part of his or her enti-
tlement to educational assistance and
subsistence allowance to a spouse or
dependent child. He or she may not
transfer entitlement to more than one
person at a time.

(2) The Secretary of the Navy may
authorize a member or veteran of the
Navy or Marine Corps to make a trans-
fer described in paragraph (a)(1) of this
section provided:

(i) The servicemember or veteran has
entitlement to educational assistance
as provided in § 21.5742;

(ii) The enlistment that established
the servicemember’s or veteran’s enti-
tlement was his or her second reenlist-
ment as a member of the Armed
Forces;

(iii) The servicemember or veteran
has completed at least four years of ac-
tive service of that second reenlist-
ment; and

(iv) The servicemember’s or veteran’s
second reenlistment was for a period of
at least six years.

(3) No transfer, other than one de-
scribed in paragraph (a)(2) of this sec-
tion, may be made until the veteran or
servicemember—

(i) Has completed the enlistment
upon which his or her entitlement is
based or has been discharged for rea-
sons described in § 21.5740(b)(2), and

(ii) Has thereafter reenlisted.
(4) The servicemember or veteran

may revoke at any time a transfer de-
scribed in either paragraph (a) (2) or (3)
of this section.

(5) If a veteran attempts to transfer
entitlement after 10 years have elapsed
from the date he or she has retired, has
been discharged or has otherwise been

separated from active duty, the trans-
fer shall be null and void.

(Authority: 10 U.S.C. 2147(a), 2148; Pub. L. 99–
145)

(b) Transfer of entitlement upon death
of veteran or servicemember. (1) A veter-
an’s or servicemember’s entitlement to
educational assistance and subsistence
allowance shall be transferred auto-
matically subject to provisions of para-
graph (b)(2) of this section, provided he
or she—

(i) Completed the enlistment upon
which the entitlement is based;

(ii) Thereafter reenlisted;
(iii) Never elected not to transfer en-

titlement; and
(iv) Dies while on active duty or

within 10 years from the date he or she
retired, was discharged, or was other-
wise separated from active duty.

(2) The veteran’s or servicemember’s
entitlement will be transferred to—

(i) The veteran’s or servicemember’s
surviving spouse, or

(ii) If the veteran or servicemember
has no surviving spouse, the veteran’s
or servicemember’s dependent children.

(3) A surviving spouse who receives
entitlement under paragraph (b)(2) of
this section may elect to transfer that
entitlement to the veteran’s or
servicemember’s dependent children.

(4) If a servicemember transfers enti-
tlement and then dies, and the effec-
tive date of the transfer is more than
10 years from the date of his or her
death, the transfer shall be void. The
entitlement will be transferred auto-
matically as provided in paragraph
(b)(2) of this section.

(Authority: 10 U.S.C. 2147(a))

(c) Effect of transfer upon educational
assistance and subsistence allowance: vet-
eran or servicemember living. (1) A person
to whom a veteran or servicemember
transfers entitlement is entitled to
educational assistance and subsistence
allowance in the same manner and at
the same rate as the person from whom
entitlement was transferred.

(2) The total entitlement transferred
to the veteran’s or servicemember’s
spouse and children shall not exceed
the veteran’s or servicemember’s re-
maining entitlement. The veteran or
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servicemember may transfer entitle-
ment to only one person at a time.

(Authority: 10 U.S.C. 2147)

(d) Effect of transfer upon educational
assistance and subsistence allowance:
Veteran or servicemember deceased. (1) A
person to whom entitlement is trans-
ferred after the death of a veteran or
servicemember is entitled to payment
of educational assistance and subsist-
ence allowance in the manner as the
veteran or servicemember. The rate of
educational assistance and subsistence
allowance will be as stated in §§ 21.5820
and 21.5822.

(2) If entitlement is transferred to
more than one person following the
death of a veteran or servicemember,
the total remaining entitlement to
educational assistance and subsistence
allowance of all is equal to the total
entitlement of the person on whose
service entitlement is based.

(Authority: 10 U.S.C. 2147)

(e) Revocation of a transfer of entitle-
ment. A surviving spouse who has
transferred entitlement to a dependent
child may revoke the transfer by noti-
fying VA in writing. A veteran or
servicemember who has transferred en-
titlement may revoke that transfer by
notifying VA in writing. The veteran,
servicemember or surviving spouse
may choose the effective date of the
revocation subject to the following
conditions:

(1) If the person to whom entitlement
is transferred never enters training,
the effective date of the revocation
may be any date chosen by the veteran,
servicemember or surviving spouse who
transferred the entitlement.

(2) If the person to whom entitlement
is transferred is not in training on the
date the VA processes the revocation,
but he or she has trained before that
date, the effective date of the revoca-
tion may be no earlier than the last
date that person was in training for
which educational assistance and sub-
sistence allowance were payable.

(3) If the person to whom entitlement
is transferred is in training (for which
educational assistance and subsistence
allowance are payable) on the date the
VA processes revocation, the effective

date of the revocation may be no ear-
lier than—

(i) The last date of the term, quarter,
or semester at the accredited institu-
tion where that person is enrolled, or

(ii) If the accredited institution is
not organized on a term, quarter or se-
mester basis, the last date of the
course or the last date of the school
year, whichever is earlier.

(Authority: 10 U.S.C. 2147)

[51 FR 27026, July 29, 1986, as amended at 53
FR 1779, Jan. 22, 1988]

§ 21.5744 Charges against entitlement.
(a) Charges against entitlement to edu-

cational assistance. (1) Except as pro-
vided in paragraph (a)(2) of this section
VA will make a charge against an indi-
vidual’s entitlement to educational as-
sistance of—

(i) One month for each month of a
term, quarter or semester—

(A) For which the servicemember re-
ceives educational assistance, and

(B) During which the servicemember
is a full-time student; and

(ii) One-half month for each month of
a term, quarter or semester—

(A) For which the individual receives
educational assistance, and

(B) During which the servicemember
is a part-time student.

(2) VA will prorate the entitlement
charge if the individual—

(i) Is a student for only part of a
month, or

(ii) The individual is a full-time stu-
dent for part of a month and a part-
time student for part of the same
month.

(3) The charge against entitlement to
educational assistance should always
equal the charge against entitlement
to subsistence allowance for the same
enrollment period.

(b) Charges against entitlement to sub-
sistence allowance. (1) For each individ-
ual, except servicemembers, VA will
make a charge against an individual’s
entitlement to subsistence allowance
of—

(i) One month for each month the in-
dividual is a full-time student receiv-
ing subsistence allowance; and

(ii) One-half for each month the indi-
vidual is a part-time student receiving
subsistence allowance.
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(2) Even though a servicemember
may not receive subsistence allowance,
VA will make a charge against a
servicemember’s entitlement to sub-
sistence allowance of—

(i) One month for each month of a
term, quarter or semester—

(A) For which the servicemember re-
ceived educational assistance and

(B) During which the servicemember
is a full-time student; and

(ii) One-half month for each month of
a term, quarter or semester—

(A) For which the servicemember re-
ceived educational assistance, and

(B) During which the individual is a
part-time student.

(3) VA will prorate the entitlement
charge as stated in paragraph (b) (1) or
(2) of this section during any month for
which a servicemember receives edu-
cational assistance or for which the in-
dividual receives subsistence allow-
ance—

(i) For less than a full month, or
(ii) At the full-time rate for part of a

month and at the part-time rate for
part of the same month.

(Authority: 10 U.S.C. 2142)

§ 21.5745 Period of entitlement.
(a) Veterans. The period of entitle-

ment of a veteran expires on the first
day following ten years from the date
the veteran retires or is discharged or
otherwise separated from active duty.

(Authority: 10 U.S.C. 2148; Pub. L. 96–342)

(b) Spouses, surviving spouses, and de-
pendent children. If the veteran’s or
servicemember’s entitlement is trans-
ferred, the period of entitlement of the
spouse, surviving spouse, or dependent
child expires 10 years from—

(1) The date the veteran retires, is
discharged or otherwise separated from
active duty, or

(2) If the servicemember dies on ac-
tive duty, the date of the
servicemember’s death.

(Authority: 10 U.S.C. 2148)

COURSES

§ 21.5800 Courses.
(a) Courses permitted. An individual

may receive educational assistance and
subsistence allowance only while re-
ceiving instruction in a postsecondary

course offered at any institution in the
United States (including the District of
Columbia, the Commonwealth of Puer-
to Rico, Guam and the U.S. Virgin Is-
lands) that is accredited by a nation-
ally recognized accrediting agency or
association or by an accrediting agency
or association recognized by the Sec-
retary of Education.

(Authority: 10 U.S.C. 2142)

(b) Courses precluded. An individual
shall receive neither educational as-
sistance nor subsistence allowance
while pursuing any of the following
courses:

(1) A course offered at the secondary
level or below;

(2) A course offered by an institution
located outside the United States (ex-
cept in Guam, the Commonwealth of
Puerto Rico and the U.S. Virgin Is-
lands);

(3) A course offered by a nonaccred-
ited institution; and

(4) Courses which do not require the
student to receive instruction at the
institution. These include—

(i) Correspondence courses,
(ii) Combination correspondence—

residence courses, and
(iii) Courses offered through inde-

pendent study.

(Authority: 10 U.S.C. 2143)

CERTIFICATIONS

§ 21.5810 Certifications of enrollment.
(a) Enrollment certifications. An indi-

vidual who wishes to receive edu-
cational assistance and subsistence al-
lowance shall ensure that the accred-
ited institution he or she is attending
certifies the individual’s enrollment to
VA.

(Authority: 10 U.S.C. 2141)

(b) Content of certification. The certifi-
cation should include—

(1) The number of credit hours or
clock hours in which the individual is
enrolled;

(2) The amount of the cost of tuition,
fees, books, laboratory fees, and shop
fees for consumable materials used as
part of classroom or laboratory in-
struction which the individual will
incur during the period of enrollment;
and
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(3) The beginning and ending dates of
the period of enrollment.

(Authority: 10 U.S.C. 2142)

(c) Length of certification. A school
should not certify more than one term,
quarter or semester at a time.

(Authority: 10 U.S.C. 2141)

(Approved by the Office of Management and
Budget under control number 2900–0073)

§ 21.5812 Reports of withdrawals and
terminations of attendance and
changes in training time.

(a) Reports of withdrawals and termi-
nations of attendance. (1) An individual
shall report to VA facility of jurisdic-
tion whenever he or she withdraws
from school or terminates his or her
attendance. He or she shall report the
last day of attendance. The individual
may request that the school verify this
information.

(2) The report shall include—
(i) The date of withdrawal or last

date of attendance, as appropriate; and
(ii) The amount of educational ex-

penses actually incurred by the indi-
vidual during the period of enrollment
before the date of withdrawal, or if the
individual does not formally withdraw
when he or she stops attending the
amount of educational expenses actu-
ally incurred by the individual during
the period of enrollment before the last
date of attendance.

(Authority: 10 U.S.C. 2141)

(b) Reports of changes in training. (1)
An individual shall report to the VA
field station of jurisdiction each time
the individual increases or decreases
the number of credit hours or clock
hours of training in which he or she is
enrolled or otherwise alters the dura-
tion of the enrollment.

(2) The report shall include—
(i) The new number of credit hours or

clock hours in which the individual is
enrolled;

(ii) The amount of educational ex-
penses, enumerated in § 21.5810(b)(2),
which the individual will incur during
the revised period of enrollment; and

(iii) The effective date of the change
in the number of credit hours or clock
hours, including any revision in the
term of the enrollment.

(3) The individual or VA may ask the
school to verify the individual’s reports
of changes in training.

(Authority: 10 U.S.C. 2141)

(Approved by the Office of Management and
Budget under control number 2900–0156)

§ 21.5816 False or fraudulent claims.

Each individual, or school officer or
official shall be subject to civil pen-
alties or criminal penalties, or both,
under applicable Federal law for sub-
mitting a false or fraudulent report, re-
vision to a report, or verification of ac-
curacy of a report used to support an
individual’s claim, even though the re-
port or verification is provided gratu-
itously or voluntarily to VA.

(Authority: 31 U.S.C. 3729–3731, 18 U.S.C. 1001)

PAYMENTS—EDUCATIONAL ASSISTANCE
AND SUBSISTENCE ALLOWANCE

§ 21.5820 Educational assistance.

(a) Educational assistance. Edu-
cational assistance will be paid to
cover the educational expenses in-
curred by an eligible servicemember,
veteran, spouse, surviving spouse or de-
pendent child while attending an ac-
credited institution. Educational as-
sistance payments will be made to the
eligible individual.

(1) The educational expenses are lim-
ited to—

(i) Tuition,
(ii) Fees,
(iii) Cost of books,
(iv) Laboratory fees, and
(v) Shop fees for consumable mate-

rials used as part of classroom or lab-
oratory instruction.

(2) Educational expenses may not ex-
ceed those normally incurred by stu-
dents at the same educational institu-
tion who are not eligible for benefits
from the educational assistance test
program.

(Authority: 10 U.S.C. 2143(a))

(b) Amount of educational assistance.
(1) The amount of educational assist-
ance shall be adjusted annually by reg-
ulation. For the 1996–97 standard aca-
demic year the amount of this assist-
ance may not exceed $2,927.
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(2) The amount of educational assist-
ance payable to a servicemember, vet-
eran, spouse or dependent child of a liv-
ing servicemember or veteran for an
enrollment period shall be the lesser of
the following:

(i) The total charges for educational
expenses the eligible individual incurs
during the enrollment period, or

(ii) For the 1996–97 standard academic
year an amount determined by:

(A) Multiplying the number of whole
months in the enrollment period by
$325.22 for a full-time student or by
$162.61 for a part-time student;

(B) Multiplying any additional days
in the enrollment period by $10.84 for a
full-time student or by $5.42 for a part-
time student; and

(C) Adding the two results. If the en-
rollment period is as long or longer
than a standard academic year, this
amount will be increased by 2¢ for a
full-time student and increased by 1¢
for a part-time student.

(3) The amount of educational assist-
ance payable to each surviving spouse
or dependent child of a deceased
servicemember or veteran for an en-
rollment period shall be the lesser of
the following:

(i) The total charges for educational
expenses the eligible individual incurs
during the enrollment period, or

(ii) For the 1996–97 standard academic
year an amount determined by:

(A) Multiplying the number of whole
months in the enrollment period by
$325.22 for a full-time student or by
$162.61 for a part-time student;

(B) Multiplying any additional days
in the enrollment period by $10.84 for a
full-time student or by $5.42 for a part-
time student; and

(C) Adding the two results. If the en-
rollment period is as long or longer
than a standard academic year, this
amount will be increased by 2¢ for a
full-time student and increased by 1¢
for a part-time student; and

(D) Dividing the amount determined
in paragraph (b)(3)(ii)(C) of this section
by the number of the deceased veter-
an’s dependents receiving educational
assistance for that enrollment period.
If one or more dependents is receiving
educational assistance for part of the
enrollment period, the amount cal-
culated in paragraph (b)(3)(ii)(C) will be

prorated on a daily basis. The amount
for each day when more than one de-
pendent is receiving educational assist-
ance will be divided by the number of
dependents receiving educational as-
sistance on that day. The total amount
for the days when only one dependent
is receiving educational assistance will
not be divided.

(c) Time of educational assistance pay-
ments. VA shall make payments of edu-
cational assistance at the end of the
first month of each semester, quarter
or term in which the individual is enti-
tled to such a payment, provided VA
receives a timely enrollment certifi-
cation. If VA receives the enrollment
certification so late that payment can-
not be made at the end of the month in
which the individual is enrolled, VA
shall make payment as soon as prac-
ticable.

(Authority: 10 U.S.C. 2143)

[51 FR 27026, July 29, 1986, as amended at 52
FR 35241, Sept. 18, 1987; 53 FR 50521, Dec. 16,
1988; 55 FR 31181, Aug. 1, 1990; 56 FR 44008,
Sept. 6, 1991; 58 FR 50845, Sept. 29, 1993; 61 FR
28754, June 6, 1996; 62 FR 10455, Mar. 7, 1997]

§ 21.5822 Subsistence allowance.

(a) Subsistence allowance. Except as
provided in paragraph (a)(2) of this sec-
tion, VA will pay subsistence allow-
ance to a veteran, spouse, surviving
spouse or dependent child during any
period for which he or she is entitled to
educational assistance. No subsistence
allowance is payable to

(1) A servicemember, even if he or she
is entitled to educational assistance, or

(2) A spouse or dependent child of a
servicemember, even if the spouse or
dependent child is entitled to edu-
cational assistance.

(Authority: 10 U.S.C. 2144(a))

(b) Amount of subsistence allowance. (1)
The following rules govern the amount
of subsistence allowance payable to
veterans and to spouses and dependent
children of veterans who are alive dur-
ing the period for which subsistence al-
lowance is payable. As stated in para-
graph (a) of this section, these amounts
are payable only for periods during
which the veterans, spouses or depend-
ent children are entitled to educational
assistance.
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(i) If a person is pursuing a course of
instruction on a full-time basis, his or
her subsistence allowance is $729 per
month for training pursued during the
1996–97 academic year,

(ii) If a person is pursuing a course of
instruction on other than a full-time
basis, his or her subsistence allowance
is $364.50 per month for training pur-
sued during the 1996–97 academic year,

(Authority: 10 U.S.C. 2144)

(iii) If a person does not pursue a
course of instruction for a complete
month VA will prorate the subsistence
allowance for that month on the basis
of 1/30th of the monthly rate for each
day the person is pursuing the course.

(2) The following rules govern the
amount of subsistence allowance pay-
able to surviving spouses and depend-
ent children of deceased veterans and
servicemembers.

(i) VA shall determine the monthly
rate of subsistence allowance payable
to a person for a day during which he
or she is pursuing a course of instruc-
tion full-time during the 1996–97 aca-
demic year by dividing $729 per month
by the number of the deceased veter-
an’s dependents pursuing a course of
instruction on that day:

(ii) VA shall determine the monthly
rate of subsistence allowance payable
to a person for a day during which he
or she is pursuing a course of instruc-
tion on other than a full-time basis
during the 1996–97 academic year by di-
viding $364.50 per month by the number
of the deceased veteran’s dependents
pursuing a course of instruction on
that day;

(Authority: 10 U.S.C. 2144)

(iii) The total amount of subsistence
allowance payable to a person for a
month is the sum of the person’s daily
rates for the month.

(c) Time of subsistence allowance pay-
ments. VA shall make payments of sub-
sistence allowance on the first day of
the month following the month for
which subsistence allowance is due,
provided that VA receives a timely en-
rollment certification. If VA receives
the enrollment certification so late
that payment cannot be made on the
first day of the month following the
month for which subsistence allowance

is due, VA shall make payment as soon
as practicable.

(Authority: 10 U.S.C. 2144)

[51 FR 27026, July 29, 1986, as amended at 52
FR 35241, Sept. 18, 1987; 53 FR 50521, Dec. 16,
1988; 55 FR 31181, Aug. 1, 1990; 56 FR 44008,
Sept. 6, 1991; 58 FR 50845, Sept. 29, 1993; 61 FR
28754, June 6, 1996; 62 FR 10455, Mar. 7, 1997]

§ 21.5824 Nonduplication: Federal
progams.

(a) Duplication of some benefits prohib-
ited. An individual who is receiving
educational assistance under programs
authorized by 38 U.S.C. Chapters 30, 31,
32, 34, 35 or 36 may not receive concur-
rently either educational assistance or
subsistence allowance under the
§§ 21.5700, 21.5800 and 21.5900 series of
regulations for the same program of
education, but may receive them se-
quentially.

(b) Debts may result from duplication.
(1) If an individual receives benefits
under 38 U.S.C. Chapters 30, 31, 32, 34, 35
or 36 for training, and he or she has
previously received educational assist-
ance or subsistence allowance (or both)
under §§ 21.5700, 21.5800, 21.5900 series of
regulations the amount of the benefits
received under 38 U.S.C. Chapters 30,
31, 32, 34 or 35 shall not constitute a
debt due the United States.

(2) If an individual receives benefits
under 38 U.S.C. Chapter 34, and had
signed an agreement with the Depart-
ment of Defense to waive those benefits
in return for receiving benefits under
the educational assistance test pro-
gram:

(i) Any benefits already paid under
the educational assistance test pro-
gram will constitute a debt due the
United States, and

(ii) No further benefits under the edu-
cational assistance test program will
be paid to the individual or to anyone
to whom entitlement may be trans-
ferred.

(Authority: 10 U.S.C. 2141)

§ 21.5828 False or misleading state-
ments.

(a) False statements. An individual
who attempts to obtain educational as-
sistance or subsistance allowance or
both through submission of false or
misleading statements is subject to
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civil penalties or criminal penalties or
both under applicable Federal law.

(Authority: 31 U.S.C. 3729–3731; 18 U.S.C. 1001)

(b) Effect of false statements on subse-
quent payments. A determination that
false or misleading statements have
been made will not constitute a bar to
payments based on training to which
the false or misleading statements do
not apply.

(Authority: 10 U.S.C. 2141, 2144)

§ 21.5830 Payment of educational as-
sistance.

(a) Timing and release of payments. VA
will pay educational assistance to the
individual on the last day of the cal-
endar month during which the individ-
ual enters or reenters training.

(Authority: 10 U.S.C. 2143)

(b) Period covered by payments. The
payments cover those expenses, listed
in § 21.5820(a) incurred for the period be-
ginning on the commencing date of the
individual’s subsistence allowance and
ending on the ending date of the indi-
vidual’s subsistence allowance. See
§ 21.5831.

(Authority: 10 U.S.C. 2143)

§ 21.5831 Commencing date of subsist-
ence allowance.

The commencing date of an award or
increased award of subsistence allow-
ance will be determined by this section

(a) Entrance or reentrance. Latest of
the following dates:

(1) Date certified by school or estab-
lishment under paragraph (b) or (c) of
this section.

(2) Date 1 year before the date of re-
ceipt of the application or enrollment
certification.

(3) Date of reopened application
under paragraph (d) of this section.

(4) In the case of a spouse, surviving
spouse, or dependent child, the date
that transfer of eligibility and entitle-
ment to the individual was effective.

(Authority: 10 U.S.C. 2144)

(b) Certification by the school-course
leads to a standard college degree. The
date of registration or the date of re-
porting where the student is required
by the school’s published standard to
report in advance of registration, but

not later than the date the individual
first reports for classes.

(Authority: 10 U.S.C. 2144)

(c) Certification by school or establish-
ment-course does not lead to a standard
college degree. First date of class at-
tendance.

(Authority: 10 U.S.C. 2144(a))

(d) Reopened application after aban-
donment. Date of receipt in VA of appli-
cation or enrollment certification,
whichever is later.

(e) Increase due to increased training
time. The date the school certifies the
individual became a full-time student.

(f) Liberalizing laws and administrative
issues. In accordance with facts found,
but not earlier than the effective date
of the act or administrative issue.

(Authority: 10 U.S.C. 2144)

(g) Correction of military records. When
a veteran becomes eligible following
corection or modification of military
records under 10 U.S.C. 1552 or change,
correction or modification of a dis-
charge or dismissal under 10 U.S.C.
1553; or other competent military au-
thority, the commencing date of sub-
sistence allowance will be in accord-
ance with the facts found, but not ear-
lier than the date the change, correc-
tion or modification was made by the
service department.

(Authority: 10 U.S.C. 2142)

§ 21.5834 Discontinuance dates: Gen-
eral.

(a) Educational assistance. Although
educational assistance is paid only
once in a term, quarter, or semester,
VA may discontinue it under the cir-
cumstances stated in § 21.5835. The dis-
continuance may cause an overpay-
ment. (See also § 21.5838.) If the individ-
ual dies during an enrollment period,
the provisions of § 21.5835(a) will apply,
even if other types of discontinuances
are involved. In all other cases where
more than one type of reduction or dis-
continuance is involved, the earliest
date found in § 21.5835 will control.

(Authority: 10 U.S.C. 2143)

(b) Subsistance allowance. The effec-
tive date of a reduction or discontinu-
ance of subsistence allowance will be
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as specified in § 21.5835. If more than
one type of discontinuance is involved,
the earliest date will control.

(Authority: 10 U.S.C. 2144)

§ 21.5835 Specific discontinuance
dates.

The following rules will govern re-
duction and discontinuance dates for
educational assistance and subsistence
allowance.

(a) Death of individual. If an individ-
ual dies—

(1) VA will discontinue educational
assistance effective the last day of the
most recent term, quarter, semester or
enrollment period of which the individ-
ual received educational assistance.

(2) VA will discontinue subsistence
allowance effective the individual’s
last date of attendance.

(Authority: 10 U.S.C. 2144)

(b) Lump-sum payment. When a
servicemember accepts a lump-sum
payment in lieu of educational assist-
ance, VA will discontinue educational
assistance effective the date on which
he or she elects to receive the lump-
sum payment.

(Authority: 10 U.S.C. 2146)

(c) Reduction due to decreased training
time. (1) If a decrease in an individual’s
training time requires a decrease in
educational assistance, the decrease is
effective the end of the month in which
the individual become a part-time stu-
dent or the end of the term, whichever
is earlier.

(2) When an individual decreases his
or her training time from full-time to
part-time, VA will decrease his or her
subsistence allowance effective the end
of the month in which the individual
became a part-time student, or the end
of the term, whichever is earlier.

(Authority: 10 U.S.C. 2143, 2144)

(d) Course discontinued, interrupted,
terminated or withdrawn from. If an indi-
vidual withdraws, discontinues, ceases
to attend, interrupts or terminates all
courses, VA will discontinue edu-
cational assistance and subsistence al-
lowance effective the last date of at-
tendance.

(Authority: 10 U.S.C. 2143)

(e) False claim. VA will discontinue
educational assistance and subsistence
allowance effective the first day of the
term for which the false claim is sub-
mitted.

(Authority: 10 U.S.C. 2141)

(f) Withdrawal of accreditation. If an
accrediting agency withdraws accredi-
tation from a course in which an indi-
vidual is enrolled, VA will discontinue
educational assistance and subsistence
allowance effective the end of the
month in which the accrediting agency
withdrew accreditation, or the end of
the term, whichever is earlier.

(Authority: 10 U.S.C. 2143(c), 2144)

(g) Remarriage of surviving spouse. VA
will discontinue educational assistance
and subsistence allowance effective the
last date of attendance before the date
on which the surviving spouse remar-
ries.

(Authority: 10 U.S.C. 2147(d))

(h) Divorce. If entitlement has been
transferred to the veteran’s or
servicemember’s spouse, and the spouse
is subsequently divorced from the vet-
eran or servicemember, the spouse’s
award of educational assistance and
subsistence allowance will end on the
last date of attendance before the di-
vorce decree becomes final.

(Authority: 10 U.S.C. 2147(d))

(i) Revocation of transfer. If a veteran
or servicemember revokes a transfer of
entitlement, the spouse’s or dependent
child’s award of educational assistance
will end on the effective date of the
revocation. See § 21.5743(e).

(Authority: 10 U.S.C. 2147)

(j) Dependent child ceases to be depend-
ent: veteran or servicemember living. If a
veteran or servicemember is living and
has transferred entitlement to his or
her dependent child who is not incapa-
ble of self support due to physical or
mental incapacity, VA will discontinue
the dependent child’s award of edu-
cational assistance and subsistence al-
lowance whenever the child does not
meet the definition of a dependent child
found in § 21.5720(c). The effective date
of discontinuance is the earliest of the
following:
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(1) The child’s 21st birthday, if on
that date—

(i) The veteran or servicemember is
not providing over one-half the child’s
support, or

(ii) The child is not enrolled in a full-
time course of study in an institution
of higher learning approved by the Sec-
retary of Defense or the Secretary of
Education, as the case may be;

(2) The date, following the child’s
21st birthday, on which the veteran or
servicemember stops providing over
one-half the child’s support;

(3) The date, following the child’s
21st birthday, on which he or she is no
longer enrolled in a full-time course of
study in an institution of higher learn-
ing approved by the Secretary of De-
fense or the Secretary of Education, as
the case may be;

(4) The child’s 23rd birthday;
(5) the date the child marries.

(Authority: 10 U.S.C. 2147(d))

(k) Dependent child ceases to be de-
pendent: veteran or servicemember de-
ceased. If a veteran or servicemember is
deceased and his or her dependent child
is not incapable of self support due to
physical or mental incapacity, VA will
discontinue the dependent child’s
award of educational assistance when-
ever the child does not meet the defini-
tion of a dependent child found in
§ 21.5720(c). The effective date of dis-
continuance is the earliest of the fol-
lowing:

(1) The day after the child’s 21st
birthday, if on that date the child is
not enrolled in a full-time course of
study in an institution of higher learn-
ing approved by the Secretary of De-
fense or the Secretary of Education, as
the case may be;

(2) The date following the child’s 21st
birthday on which he or she is no
longer enrolled in a full-time course of
study in an institution of higher learn-
ing approved by the Secretary of De-
fense or the Secretary of Education, as
the case may be;

(3) The child’s 21st birthday; or
(4) The date the child marries.

(Authority: 10 U.S.C. 2147(d))

§ 21.5838 Overpayments.
(a) Educational assistance. If an indi-

vidual receives educational assistance

but the educational assistance must be
discontinued according to § 21.5835, the
amount of educational assistance at-
tributable to the portion of the term,
quarter or semester following the effec-
tive date of discontinuance shall con-
stitute a debt due the United States.

(1) The amount of the debt is equal to
the product of—

(i) The number of days the individual
was entitled to receive subsistence al-
lowance during the enrollment period
for which educational assistance was
paid, divided by the total number of
days in that enrollment period, and

(ii) The amount of educational assist-
ance provided for that enrollment pe-
riod.

(2) Nothing in this method of calcula-
tion shall change the fact that the
number of months of educational as-
sistance to which the individual re-
mains entitled shall always be the
same as the number of months of sub-
sistence allowance to which the indi-
vidual is entitled.

(Authority: 10 U.S.C. 2143)

(b) Subsistence allowance. If an indi-
vidual receives subsistence allowance
under any of the following conditions,
the amount of that subsistence allow-
ance shall constitute a debt due the
United States unless the debt is waived
as provided by §§ 1.955 through 1.970 of
this chapter.

(1) Subsistence allowance received
for courses pursued while on active
duty;

(2) Subsistence allowance received
for courses which are precluded under
§ 21.5800(b);

(3) Subsistence allowance received by
a person who is not eligible for edu-
cational assistance under § 21.5740;

(4) Subsistence allowance received by
an individual who has exhausted all en-
titlement provided under § 21.5742;

(5) Subsistence allowance received by
an individual for a period before the
commencing date determined by
§ 21.5831.

(6) Subsistence allowance received by
an individual for a period following a
discontinuance date determined by
§ 21.5835.

(7) Subsistence allowance received by
an individual in excess of the part-time
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rate for a period following a reduction
date determined by § 21.5835.

(Authority: 10 U.S.C. 2144)

MEASUREMENT OF COURSES

§ 21.5870 Measurement of courses.
(a) Credit hour measurement: under-

graduate, standard term. An individual
who enrolls in a standard quarter or se-
mester for 12 undergraduate credit
hours is a full-time student. An indi-
vidual who enrolls in a standard quar-
ter or semester for less than 12 under-
graduate credit hours is a part-time
student.

(Authority: 10 U.S.C. 2144(c))

(b) Credit hour measurement: Under-
graduate, nonstandard term. (1) If an in-
dividual enrolls in a nonstandard term,
quarter or semester, and the school
measures the course on a credit-hour
basis, VA will determine whether that
individual is a full-time student by—

(i) Multiplying the credits earned in
the term by 18 if credit is granted in se-
mester hours, or by 12 if credit is
granted in quarter hours, and

(ii) Dividing the product by the num-
ber of whole weeks in the term.

(2) In determining whole weeks VA
will—

(i) Divide the number of days in the
term by 7;

(ii) Disregard a remainder of 3 days
or less, and

(iii) Consider 4 days or more to be a
whole week.

(3) If the number obtained by using
the formula in paragraphs (b)(1) and (2)
of this section is 12 or more, the indi-
vidual is a full-time student. If that
number is less than 12, the individual is
a part-time student.

(c) Credit hour measurement: graduate.
(1) If it is the established policy of a
school to consider less than 12 credit
hours to be full-time for graduate stu-
dents, VA will accept the statement of
a responsible school offical as to
whether the student is a full-time or
part-time student. If the school does
not have such a policy, VA will meas-
ure the student’s enrollment according
to the provisions of paragraphs (a) and
(b) of this section.

(2) VA will measure undergraduate
courses required by the school accord-

ing to the provisions of paragraphs (a)
and (b) of this section, even though the
individual is enrolled as a graduate
student. If the individual is taking
both graduate and undergraduate
courses, the school will report the cred-
it-hour equivalent of the graduate
work. VA will first measure the under-
graduate courses according to the pro-
visions of paragraphs (a) and (b) of this
section and combine the result with
the credit-hour equivalent of the grad-
uate work in order to determine the ex-
tent of training.

(d) Clock hour measurement. (1) If an
individual enrolls in a course measured
in clock hours and shop practice is an
integral part of the course, he or she is
a full-time student when enrolled in 22
clock hours or more per week with not
more than a 21⁄2 hour rest period allow-
ance per week. For all other enroll-
ments the individual is a part-time stu-
dent. VA will exclude supervised study
in determining the number of clock
hours in which the individual is en-
rolled.

(2) If an individual enrolls in a course
measured in clock hours and theory
and class instruction predominate in
the course, he or she is a full-time stu-
dent enrolled in 18 clock hours or more
per week. He or she is a part-time stu-
dent when enrolled in less than 18
clock hours per week. Customary inter-
vals not to exceed 10 minutes between
classes will be included in measuring
net instruction. Shop practice, rest pe-
riods, and supervised study are ex-
cluded. Supervised instruction periods
in schools’ shops and the time involved
in field trips and individual and group
instruction may be included in comput-
ing the clock hour requirements.

(Authority: 10 U.S.C. 2144(c))

ADMINISTRATIVE

§ 21.5900 Administration of benefits
program—chapter 107, title 10
U.S.C.

In administering benefits payable
under Chapter 107, Title 10 U.S.C, VA
will be bound by the provisons of the
§§ 21.5700, 21.5800 and 21.5900 series of
regulations.

(Authority: 10 U.S.C. 2144(c))
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§ 21.5901 Delegations of authority.

(a) General delegation of authority. Ex-
cept as otherwise provided, authority
is delegated to the Chief Benefits Di-
rector of VA and to supervisory or ad-
judication personnel within the juris-
diction of the Vocational Rehabilita-
tion and Education Service of VA, des-
ignated by him or her to make findings
and decisions under 10 U.S.C. Chapter
107 and the applicable regulations,
precedents and instructions concerning
the program authorized by these regu-
lations.

(Authority: 10 U.S.C. 2144(c))

(b) Delegation of authority concerning
the Civil Rights Act of 1984. The Chief
Benefits Director is delegated the re-
sponsibility to obtain evidence of vol-
untary compliance with title VI of the
Civil Rights Act of 1964 from edu-
cational institutions and from recog-
nized national organizations whose rep-
resentatives are afforded space and of-
fice facilities under his or her jurisdic-
tion. See part 18 of this title.

(Authority: 42 U.S.C. 2000)

Subpart I—Temporary Program of
Vocational Training for Cer-
tain New Pension Recipients

AUTHORITY: Pub. L. 98–543, 38 U.S.C. 501 and
chapter 15, sections specifically cited, unless
otherwise noted.

Source: 53 FR 4397, Feb. 16, 1988, unless oth-
erwise noted.

NOTE: This subpart includes regulations
governing the determination of eligibility,
and the services which may be provided to
veterans under this program. The numbering
of the regulations follows the numbering of
regulations under 38 U.S.C. chapter 31 to the
extent possible. Additional regulations af-
fecting this program are found in part 3 and
part 17, Title 38 Code of Federal Regulations.

GENERAL

§ 21.6001 Temporary vocational train-
ing program for certain pension re-
cipients.

This program provides certain veter-
ans awarded pension with an evalua-
tion and, if feasible, with vocational
training, employment assistance and

other services to enable them to
achieve a vocational goal.

(Authority: 38 U.S.C. 1524, Pub. L. 100–687).

[55 FR 17271, Apr. 24, 1990]

§ 21.6005 Definitions.

(a) Temporary program. The term tem-
porary program means the program of
vocational training for certain pension
recipients authorized by section 1524,
chapter 15, title 38 U.S.C.

(Authority: 38 U.S.C. 1524, Pub. L. 100–687).

(b) Program period. The term program
period means the period beginning on
February 1, 1985, and ending on Decem-
ber 31, 1992.

(Authority: 38 U.S.C. 1524(a)(4); Pub. L. 102–
291).

(c) Qualified veteran. The term quali-
fied veteran means—

(1) A veteran awarded disability pen-
sion during the program period; or

(2) A veteran who was awarded dis-
ability pension prior to the beginning
of the program period on February 1,
1985, has been continuously in receipt
of pension since that time, and is in re-
ceipt of pension on the date his or her
claim for assistance under the voca-
tional training program is received by
VA.

(Authority: 38 U.S.C. 1524(a), Pub. L. 100–687).

(d) Program participant. The term pro-
gram participant means a qualified vet-
eran as defined in paragraph (c) of this
section who, following an evaluation in
which VA finds achievement of a voca-
tional goal is reasonably feasible for
the veteran, elects to participate in a
vocational training program.

(Authority: 38 U.S.C. 1524(a), Pub. L. 100–687).

(e) Vocational training program. The
term vocational training program means
vocationally oriented services and as-
sistance of the kind provided under
chapter 31 of the title 38 U.S.C. and
such other services and assistance of
the kind provided under that chapter
as are necessary to enable the veteran
to prepare for, and participate in, voca-
tional training or employment.

(Authority: 38 U.S.C. 1524(b))
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(f) Employment assistance. The term
employment assistance means employ-
ment counseling and placement and
postplacement services, and personal
and work adjustment training.

(Authority: 38 U.S.C. 1524(d)(3))

(g) Program of employment services.
The term program of employment services
is used when the veteran’s entire pro-
gram is limited to employment assist-
ance as that term is defined in para-
graph (f) of this section.

(Authority: 38 U.S.C. 1524(b)(4))

(h) Job development. The term job de-
velopment means comprehensive profes-
sional services to assist the individual
veteran to actually obtain a suitable
job, and not simply the solicitation of
jobs on behalf of the veteran.

(Authority: 38 U.S.C. 1524(b)(3)).

(i) Institution of higher learning. The
term institution of higher learning shall
have the same definition as is provided
in § 21.4200(a) of this part.

(Authority: 38 U.S.C. 1524(b)(2))

(j) Other terms. The following terms
shall have the same meaning or expla-
nation provided in § 21.35 of this part.

(1) Vocational goal.
(2) Program of education.
(3) Rehabilitation to the point of em-

ployability.
(4) Counseling psychologist.
(5) Vocational rehabilitation special-

ist.
(6) School, educational institution or

institution.
(7) Training establishment.
(8) Rehabilitation facility.
(9) Workshop.

(Authority: 38 U.S.C. 1524)

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17271, Apr. 24, 1990; 57 FR 28086, June 24,
1992; 58 FR 41637, Aug. 5, 1993]

§ 21.6010 Applicability of rules and ad-
ministrative procedures under 38
U.S.C., Chapter 31.

(a) General. Title 38 U.S.C., section
1524(b)(2)(A) provides, in part, that a
vocational training program shall con-
sist of vocationally oriented services
and assistance of the kind provided
service-disabled veterans under chapter
31, Title 38 U.S.C., and other services

and assistance of the kind provided
under that chapter as are necessary to
enable the veteran to prepare for and
participate in vocational training or
employment.

(Authority: 38 U.S.C. 1524(b)(2)(A))

(b) Applicable chapter 31 rules—gen-
eral. The rules and procedures in force
for administration of the chapter 31
program (§ 21.1–§21.430) are deemed to
be applicable to administration of this
program in so far as their use shall not
conflict with 38 U.S.C. 1524 or the rules
under this subpart. Where a particular
grouping of chapter 31 rules are gen-
erally applicable, without modifica-
tion, the rules under this subpart will
be deemed to incorporate the chapter
31 rules. The chapter 31 rules may be
read as written, but terms such as
chapter 31 and service-connected disabil-
ity shall be understood to read chapter
15 and disabilities whenever used. Ref-
erences in the chapter 31 rules to bene-
fits (subsistence allowances, loans) or
eligibility (dependents, service-connec-
tion, serious employment handicap) are
to be considered inapplicable to this
program and do not confer benefits or
rights not provided by 38 U.S.C. 1524.

(Authority: 38 U.S.C. 1524)

§ 21.6015 Claims and elections.
(a) Claims by veterans under age 45 for

whom participation in an evaluation is re-
quired. A veteran under age 45 who is
awarded pension during the program
period will be scheduled for an evalua-
tion to determine whether achievement
of a vocational goal is reasonably fea-
sible, unless it is determined that the
veteran is unable to participate in an
evaluation for reasons beyond his or
her control. If VA, as a result of the
evaluation, determines that achieve-
ment of a vocational goal is reasonably
feasible, the veteran may elect to pur-
sue a vocational training prgoram. To
make this election, the veteran must
file a claim, in a form prescribed by
VA, for services under this temporary
program.

(Authority: 38 U.S.C. 1524(b); Pub. L. 100–687,
Pub. L. 100–687, Pub. L. 101–237).

(b) Claims by qualified veterans for
whom participation in an evaluation is
not required. Qualified veterans in the
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following categories will be provided
an evaluation if they request assist-
ance under the temporary program,
and are found to have good employ-
ment potential. These veterans in-
clude:

(1) Veterans age 45 and more who are
awarded pension during the program
period;

(2) Veterans awarded pension prior to
the beginning of the program period on
February 1, 1985, who meet the condi-
tions contained in § 21.6005(c) of this
part.

(Authority: 38 U.S.C. 1524(b), Pub. L. 100–687,
Pub. L. 101–237).

(c) Filing a claim. A veteran in one of
the categories identified in paragraph
(b) of this section must file a claim in
the form prescribed by VA in order to
be considered for an evaluation of his
or her ability to achieve a vocational
goal through participation in this tem-
porary program. The veteran’s claim is
considered a request for both the eval-
uation, and if achievement of a voca-
tional goal is found reasonably fea-
sible, for participation in the voca-
tional training program.

(Authority: 38 U.S.C. 1524, Pub. L. 100–687).

(d) Claims following failure to timely
pursue a vocational training program. (1)
If a veteran for whom achievement of a
vocational goal is found reasonably
feasible does not undertake a voca-
tional training program within the
time limits specified in § 21.32, he or she
must file an original or reopened
claim, as appropriate, in a form pre-
scribed by VA in order to be considered
for such services to determine if
achievement of the previous vocational
goal or a new vocational goal is reason-
ably feasible.

(2) If a veteran has been placed in dis-
continued case status by the VA, he or
she must file a new claim in a form
prescribed by the VA to reopen the
case.

(Authority: 38 U.S.C. 1524(b))

(e) Informal claims. Informal claims
shall be governed by § 21.31 of this part.

(Authority: 38 U.S.C. 1524(a))

(f) Time limit. The time limit for mak-
ing a claim to pursue a vocational

training program shall be governed by
§ 21.32 of this part.

(Authority: 38 U.S.C. 1524(a))

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17271, Apr. 24, 1990; 56 FR 21448, May 9,
1991]

§ 21.6021 Nonduplication—38 U.S.C.
chapters 30, 31, 32, 34 and 35.

(a) Election between this temporary pro-
gram and chapter 31 required. A service-
disabled veteran awarded VA pension
who is offered a vocational training
program under 38 U.S.C. chapter 15 and
is also eligible for such assistance
under chapter 31, must elect which ben-
efit he or she will receive. The veteran
may reelect at any time if he or she is
still eligible for the benefit desired.

(Authority: 38 U.S.C. 1524(b)(2); Pub. L. 100–
687).

(b) VA educational assistance programs.
A veteran who is eligible under this
program may receive an educational
assistance allowance under chapter 30,
32, 34 or 35 if he or she is otherwise eli-
gible under one of these programs.

(Authority: 38 U.S.C. 1524(b)(2))

(c) Prior training under VA programs.
If a veteran has pursued an educational
or training program under chapter 30,
32, 34 or 35, or a vocational rehabilita-
tion program under chapter 31, the
training received in the earlier pro-
gram shall be considered, to the extent
feasible, in determining the character
and duration of the services to be fur-
nished under this program.

(Authority: 38 U.S.C. 1524(b)(1))

(d) Other prior training. If a veteran
has pursued other significant training
under non-VA programs or on his or
her own, such training will be consid-
ered in determining the character and
duration of services to be furnished.

(Authority: 38 U.S.C. 1524(b)(1))

(e) Not limited by use of other entitle-
ment. The number of months of services
provided under this program are not
subject to the provisions of § 21.4020 of
this part which limit the aggregate
months of VA benefits to be provided.

(Authority: 38 U.S.C. 1524(b)(2))

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990]
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BASIC ELIGIBILITY REQUIREMENTS

§ 21.6040 Eligibility for vocational
training and employment assist-
ance.

(a) Basic eligibility requirements. A vet-
eran may be provided vocational train-
ing, employment assistance and related
services to achieve a vocational goal
under this program, if the following
basic requirements are met:

(1) The veteran is a qualified veteran
as described in § 21.6005(c) of this part;

(2) The veteran participates in a VA
evaluation of his or her rehabilitation
potential to determine whether
achievement of a vocational goal is
reasonably feasible;

(3) Achievement of a vocational goal
is found reasonably feasible, following
evaluation by VA;

(4) The veteran elects to pursue a vo-
cational training program;

(5) The veteran and VA develop and
agree to an Individualized Written Re-
habilitation Plan (IWRP) identifying
the vocational goal and the means
through which this goal will be
achieved.

(Authority: 38 U.S.C. 1524(a)(1))

(b) Eligibility for employment assist-
ance. (1) As provided in this paragraph,
a veteran who is a participant in this
program shall be eligible to receive
counseling, placement, postplacement,
work and personal adjustment services
furnished under § 21.6060(a)(2) of this
part for a period not to exceed 18
months. These services are further de-
scribed in §§ 21.140(d)(2), 21.250(a), (b)(2),
(c)(3), and (4), and 21.252, 21.254, 21.256,
21.257, and 21.258 of this part.

(2) The participants who qualify for
the services described in paragraph (a)
of this section include a veteran who:

(i) Has completed a vocational reha-
bilitation training program;

(Authority: 38 U.S.C. 1524(b)(3))

(ii) Undertakes a vocational training
program, but voluntarily terminates
training. If VA determines the veteran
to be employable at the time participa-
tion in training ends, the veteran shall
be deemed to have completed the voca-
tional training program and may be
provided the employment services de-
scribed in paragraph (b)(1) of this sec-

tion if he or she requests such assist-
ance;

(Authority: 38 U.S.C. 1524(b)(3))

(iii) Does not require a vocational
training program because VA deter-
mines as a result of an evaluation that
he or she already possesses the training
necessary for suitable employment and
is able to achieve a vocational goal
without further training; and

(Authority: 38 U.S.C. 1524(b)(2))

(iv) Has been a prior participant in a
vocational training program, is cur-
rently employable, but needs employ-
ment assistance to obtain employment
in a suitable occupation.

(Authority: 38 U.S.C. 1524(b)(2))

(3) The 18-month period of employ-
ment services allowed under this sec-
tion shall begin upon the date that a
veteran under paragraph (b)(2)(i) of this
section completes the vocational train-
ing program or in the case of a veteran
under paragraphs (b)(2)(ii), (iii), and
(iv) of this section is found to be em-
ployable. If a veteran has been provided
such services and obtains suitable em-
ployment, but is later found to require
additional services of this kind, the
veteran may be provided such addi-
tional services during any portion of
the original 18-month period remain-
ing.

(Authority: 38 U.S.C. 1524(b); Pub. L. 100–687).

(c) Eligibility if pension is terminated. A
qualified veteran for whom a program
of vocational training has been found
reasonably feasible shall remain eligi-
ble for the temporary program, subject
to the rules of this subpart and section
1524 of 38 U.S.C. ch. 15, even if his or
her pension award is subsequently ter-
minated, except when the veteran’s
award of VA pension was the result of
fraud or administrative error.

(Authority: 38 U.S.C. 1524(a); Pub. L. 100–687).

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990]

§ 21.6042 Entry, reentry and comple-
tion.

(a) Dates of entry. A veteran found eli-
gible under the provisions of § 21.6040 of
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this part may not begin pursuit of a vo-
cational training program before Feb-
ruary 1, 1985, or later than December
31, 1992, except under the following cir-
cumstances:

(1) The veteran receives a pension
award less than 120 days before Decem-
ber 31, 1992;

(2) Illness or other circumstance be-
yond the veteran’s control prevent ear-
lier entry.

(Authority: 38 U.S.C. 1524(b)(4); Pub. L. 102–
291)

(b) Entry precluded. In no event may a
veteran begin a vocational training
program after August 1, 1993.

(Authority: 38 U.S.C. 1524(b)(4); Pub. L. 100–
687; Pub. L. 102–291)

(c) Reentry. The provisions of para-
graphs (a) and (b) of this section are
also applicable to veterans reentering a
vocational training program following
a redetermination of eligibility.

(Authority: 38 U.S.C. 1524(b)(4); Pub. L. 102–
291)

(d) Final termination of services. No
veteran may receive assistance under
this temporary program after January
31, 1998.

(Authority: 38 U.S.C. 1524(b)(4); Pub. L. 100–
687; Pub. L. 102–291)

(e) Provision of vocational training and
services during the period beginning Feb-
ruary 1, 1992 and ending May 20, 1992.
The provision of a vocational training
program (including related evaluations
and other related services) to a veteran
under the provisions of subpart I of
this part, and related determinations
during the period beginning February
1, 1992, and ending May 20, 1992, is rati-
fied.

(Authority: Pub. L. 102–291)

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990; 58 FR 41637, Aug. 5,
1993]

EVALUATION

§ 21.6050 Participation of eligible vet-
erans in an evaluation.

(a) Veterans under age 45. A veteran
under age 45 awarded pension during
the program period shall be provided
an evaluation of his or her rehabilita-
tion potential to determine whether

achievement of a vocational goal is
reasonably feasible. The veteran must
report for and participate in the eval-
uation unless the failure to do so is for
reasons beyond the veteran’s control.
Failure to report for and participate in
the evaluation, for reasons other than
those beyond the veteran’s control,
will result in suspension of the veter-
an’s pension under § 3.342 of this chap-
ter. See § 21.6056.

(Authority: 38 U.S.C. 1524(a)(1), Pub. L. 101–
237)

(b) Evaluating other qualified veterans.
An evaluation shall be accorded each
qualified veteran as described in
§ 21.6005(c) of this part who seeks to be-
come a program participant provided
VA first determines the veteran has
good potential for achieving employ-
ment. Failure to choose to participate
in an evaluation shall have no adverse
effect upon the veteran’s continued re-
ceipt of pension under § 3.342 of this
chapter.

(Authority: 38 U.S.C. 1524(a)(2); Pub. L. 100–
687)

(c) Notice to eligible veteran. (1) A
qualified veteran under age 45 awarded
pension during the program period for
whom participation in an evaluation is
not clearly precluded by reasons be-
yond the veteran’s control shall be sent
a notice at the time he or she is award-
ed pension. The notice will inform the
veteran of the provisions of this tem-
porary program, the conditions under
which participation in an evaluation is
required, and the consequences of non-
participation.

(2) A qualified veteran age 45 or older
awarded pension during the program
period will be informed of the provi-
sions of this temporary program and
the procedure for requesting an evalua-
tion.

(Authority: 38 U.S.C. 1524(a); Pub. L. 100–687,
Pub. L. 101–237)

(d) Scheduling the evaluation. (1) An
evaluation will be arranged as prompt-
ly as practicable for each qualified vet-
eran:

(i) Under age 50 who is sent the no-
tice required under paragraph (c)(1) of
this secton; and

(ii) [Reserved]
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(2) Other qualified veterans identified
in § 21.6005(c) who are found to have
good employment potential under
§ 21.6054.

(Authority: 38 U.S.C. 1524(a); Pub. L. 100–687)

(e) Followup of qualified veterans who
do not complete an evaluation. The case
of each qualified veteran under age 45
awarded pension during the program
period for whom an evaluation was not
scheduled or who does not complete an
evaluation shall be reviewed for follow-
up action by Vocational Rehabilitation
and Counseling (VR&C) staff as pro-
vided in §§ 21.197(c)(4) and 21.198(d).

(Authority: 38 U.S.C. 1524(a); Pub. L. 100–687,
Pub. L. 101–237)

(f) Limitation on the number of evalua-
tions. Notwithstanding the provisions
of paragraphs (a) through (e) of this
section, the number of evaluations
which may be provided under this tem-
porary program is subject to the limi-
tations contained in § 21.6059 of this
part.

(Authority: 38 U.S.C. 1524(a)(3))

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990; 56 FR 21448, May 9,
1991]

§ 21.6052 Evaluations.

(a) Scope and nature of evaluation. The
scope and nature of the evaluation
under this program shall be the same
as for an evaluation of the reasonable
feasibility of achieving a vocational
goal under the procedures described for
chapter 31 benefits. See § 21.50(b)(5) and
§ 21.53 (d) and (f).

(Authority: 38 U.S.C. 1524(a)(1)(2))

(b) Specific services which may be pro-
vided in the course of evaluation in deter-
mining the reasonable feasibility of
achieving a vocational goal. The follow-
ing specific services may be provided as
a part of the evaluation of reasonable
feasibility of achieving a vocational
goal, as appropriate:

(1) Assessment of feasibility by a
counseling psychologist;

(2) Review of feasibility assessment
and of need for special services by the
Vocational Rehabilitation Panel;

(3) Provision of medical and other di-
agnostic services;

(4) Evaluation of employability, for a
period not to exceed 30 days, by profes-
sional staff of an educational or reha-
bilitation facility.

(Authority: 38 U.S.C. 1524(b))

(c) Responsibility for evaluation. All
determinations as to the reasonable
feasibility of vocational training and
entitlement to assistance under 38
U.S.C. 1524 shall be made by a counsel-
ing psychologist in the Vocational Re-
habilitation and Counseling Division.

(Authority: 38 U.S.C. 1524(b))

§ 21.6054 Criteria for determining
good employment potential.

(a) Determining good employment po-
tential. Before scheduling an evaluation
of feasibility to pursue a vocational
goal for a qualified veteran under
§ 21.6005(c)(2), VA will first determine
whether the veteran has good potential
for achieving employment if provided a
vocational training or employment
program. This determination shall be
made on the basis of the information of
record, including information submit-
ted by the veteran at the time of the
veteran’s request to participate in this
temporary program.

(Authority: 38 U.S.C. 1524(a)(2); Pub. L. 100–
687).

(b) Criteria. The criteria contained in
paragraphs (c) and (d) of this section
are to be applied by Vocational Reha-
bilitation and Counseling professional
staff members to determine whether
information of record supports a deter-
mination that a veteran age 50 or older
has good potential for employment.
Any reasonable doubt shall be resolved
in the veteran’s favor.

(Authority: 38 U.S.C. 1524(a)(2))

(c) Indicators of good potential for em-
ployment. Indicators of good potential
for employment include one or more of
the following:

(1) A period of stable employment
prior to the onset of disability.

(2) Strong motivation to return to
the work force.

(3) Successful pursuit of education or
training.

(4) Cooperation in treatment of dis-
abling conditions.
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(5) Stabilization of medical condi-
tions or substance abuse problems.

(6) Participation in therapeutic work
programs.

(7) Evidence of recent sustained job-
seeking.

(Authority: 38 U.S.C. 1524(b)(1))

(d) Contraindications of good potential
for employment. Contraindications of
good potential for employment include
one or more of the following:

(1) A lifelong history of unstable em-
ployment with long periods of employ-
ment before the onset of disability.

(2) Being out of the labor market for
five years or more preceding the eval-
uation.

(3) Unsuccessful pursuit of education
or training.

(4) Noncooperation in the treatment
of disability.

(5) Need for an additional period of
medical care or treatment before train-
ing would be feasible.

(6) Nonparticipation in prescribed or
recommended therapeutic work pro-
grams.

(7) Failure of previous vocational re-
habilitation programs to achieve em-
ployability.

(Authority: 38 U.S.C. 1524(a)(2))

(e) Negative determinations. If VA does
not find good employment potential,
VA will notify the veteran that he or
she is not eligible to receive an evalua-
tion. Since this finding will preclude
program participation, the veteran will
be informed of his or her appellate
rights as described in § 21.59 of this
part.

(1) If the determination cannot be
made on the evidence of record, VA
shall advise the veteran and may pro-
vide him or her with an opportunity to
submit additional information within a
reasonable time.

(2) A veteran’s disagreement with a
negative finding shall be considered
evidence of motivation for employ-
ment, and may, when considered in re-
lation to other information, provide a
basis for finding that good employment
potential exists;

(3) If the final VA determination, fol-
lowing a review of a contested negative
finding, is that good potential for
achieving employment does not exist, a
personal interview will be scheduled,

and the reasons for VA’s determination
shall be discussed with the veteran.

(Authority: 38 U.S.C. 1524(a)(2))

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990]

§ 21.6056 Cooperation of the veteran in
an evaluation.

(a) Cooperation of the veteran. The co-
operation of the veteran is essential to
a successful evaluation. The purpose of
the evaluation and the steps in the
process shall be explained to the vet-
eran, and the importance of his or her
cooperation shall be stressed. If the
veteran does not cooperate in the initi-
ation or completion of the evaluation,
the counseling psychologist shall make
a reasonable effort through counseling
to secure the veteran’s cooperation.

(Authority: 38 U.S.C. 1524(a)(3))

(b) Consequences of noncooperation
when evaluation is required. If the vet-
eran fails to report for or cooperate in
a required evaluation and the counsel-
ing psychologist has made a reasonable
effort to secure his or her participa-
tion, VA shall take appropriate action,
including discontinuance of the evalua-
tion under the provisions of § 21.364 of
this part. If the veteran’s case is dis-
continued under § 21.364 of this part,
the Adjudication Division will be noti-
fied. The Adjudication Division also
will be informed if the reason for dis-
continuance is subsequently removed
and the evaluation process is resumed.

(Authority: 38 U.S.C. 1524(a)(1))

(c) Consequences of noncooperation
when evaluation is not required. If the
veteran fails to report for or cooperate
in an optional evaluation and the coun-
seling psychologist has made a reason-
able effort to secure the veteran’s par-
ticipation, VA shall take appropriate
action, including discontinuance of the
evaluation under the provisions of
§ 21.364 of this part. The evaluation
may be resumed if the reason for the
discontinuance is removed and the vet-
eran is otherwise eligible.

(Authority: 38 U.S.C. 1524(a)(2))
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§ 21.6058 Consequences of evaluation.

(a) Eligible veteran may choose to par-
ticipate. If VA finds, based on the eval-
uation, that achievement of a voca-
tional goal by the veteran is reason-
ably feasible, the veteran shall be of-
fered and may elect to pursue a voca-
tional training program. If the veteran
elects to pursue such a program, the
program shall be designed in consulta-
tion with the veteran in order to meet
the veteran’s individual needs, and
shall be set forth in an Individualized
Written Rehabilitation Plan (IWRP)
under the provisions of § 21.84 of this
part or an Individualized Employment
Assistance Plan (IEAP) under § 21.88 of
this part.

(Authority: 38 U.S.C. 1524(b)(1))

(b) Veteran ineligible to participate. A
veteran for whom achievement of a vo-
cational goal is not found reasonably
feasible shall be notified of this finding
and be informed of his or her appellate
rights as described in § 21.59 of this
part. The veteran shall be provided the
assistance described in § 21.50(b)(9) of
this part.

(Authority: 38 U.S.C. 1524(b)(1))

§ 21.6059 Limitations on the number of
evaluations.

(a) Number of evaluations. No more
than 3,500 evaluations of the reasonable
feasibility of achieving a vocational
goal may be given during any 12-month
period, beginning on February 1, 1985,
and each subsequent February 1 during
the program period.

(Authority: 38 U.S.C. 1524(a)(3); Pub. L. 100–
227)

(b) Cases counted as evaluation. An
evaluation is deemed to be countable
against the 3,500 limit permitted dur-
ing each 12-month period when the fol-
lowing conditions are met:

(1) The veteran is provided one or
more personal interviews by a counsel-
ing psychologist; and

(2) A determination of the reasonable
feasibility of achieving a vocational
goal is made by the counseling psychol-
ogist.

(Authority: 38 U.S.C. 1524(a)(3); Pub. L. 100–
227)

(c) Cases not counted as evaluations.
Computation of the number of evalua-
tions which may be provided in a 12-
month period shall exclude cases in
which:

(1) The veteran under age 45 awarded
pension during the program period is
unable to participate for reasons be-
yond his or her control;

(2) Review of available information
does not indicate a good potential for
employment of other qualified veter-
ans.

(3) The veteran either fails to keep a
scheduled appointment to complete the
evaluation or withdraws the claim for
an evaluation, or

(4) The veteran who has completed an
evaluation requires or requests a re-
evaluation.

(Authority: 38 U.S.C. 1524(a)(3); Pub. L. 100–
227, Pub. L. 101–237)

(d) Priority. If a veteran below age 45
for whom an evaluation is required
cannot be provided an evaluation dur-
ing a particular 12-month period be-
cause of the limitation on the number
of evaluations, the veteran will be
given first priority for evaluation dur-
ing the following 12-month period, or
first available subsequent 12-month pe-
riod, if otherwise eligible.

(Authority: 38 U.S.C. 1524(a)(3), Pub. L. 101–
237)

[53 FR 4397, Feb. 16, 1988, as amended at 55
FR 17272, Apr. 24, 1990; 56 FR 21448, May 9,
1991]

SERVICES AND ASSISTANCE TO PROGRAM
PARTICIPANTS

§ 21.6060 Services and assistance.

(a) General. VA may provide to pro-
gram participants:

(1) Vocationally oriented services and
assistance of the kind provided veter-
ans under chapter 31, title 38 U.S.C.;

(2) Employment assistance during
the 18 month period following comple-
tion of a vocational training program,
including:

(i) Educational, vocational, psycho-
logical, employment and personal ad-
justment counseling;

(ii) Placement services to effect suit-
able placement in employment, and
post-placement services to attempt to
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insure satisfactory adjustment in em-
ployment; and

(iii) Personal adjustment and work
adjustment training.

(Authority: 38 U.S.C. 1524(b))

(3) Such other services and assistance
of the kind provided veterans under
chapter 31, except as provided in para-
graph (b) of this section, as are nec-
essary to enable the veteran to prepare
for, and participate in, vocational
training or employment.

(b) Services and assistance not pro-
vided. VA will not provide to a partici-
pant under this program any:

(1) Loan;
(2) Subsistence allowance;
(3) Automobile adaptive equipment of

the kind provided eligible veterans
under 38 U.S.C., chapter 39 or chapter
31;

(4) Training at an institution of high-
er learning in a program of education
that is not predominantly vocational
in content;

(5) Employment adjustment allow-
ance;

(6) Room and board in a special reha-
bilitation facility for a period in excess
of 30 days;

(7) Independent living services, ex-
cept those which are indispensable to
the pursuit of the vocational training
program during the period of rehabili-
tation to the point of employability
under § 21.6160 of this part; or

(8) Period of extended evaluation
under 38 U.S.C. 3106(e).

(Authority: 38 U.S.C. 1524(b))

DURATION OF TRAINING

§ 21.6070 Basic duration of a voca-
tional training program.

(a) Basic duration of a vocational train-
ing program. The duration of a voca-
tional training program may not ex-
ceed 24 calendar months of full-time
training except as provided in § 21.6072
of this part.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Responsibility for estimating the du-
ration of a vocational training program.
The counseling psychologist is respon-
sible for estimating the time needed by
the veteran to complete a vocational
training program. The estimate is

made in consultation with the veteran
and the vocational rehabilitation spe-
cialist during the preparation of the
IWRP.

(Authority: 38 U.S.C. 1524(b)(1))

(c) Duration of training prescribed must
meet general requirements for entry into
the occupation selected. The veterans
will be provided training for a period
sufficient for the veteran to reach the
level generally recognized as necessary
for entry into employment in a suit-
able occupational objective. Where a
particular degree, diploma or certifi-
cate is generally necessary for entry
into employment, the veteran may be
trained to that level.

(Authority: 38 U.S.C. 1524(b))

(d) When duration of the training pe-
riod may be expanded beyond the entry
level. If the amount of training the par-
ticular veteran needs in order to qual-
ify for employment in a particular oc-
cupation will exceed the amount gen-
erally needed for employment in that
occupation, VA may provide the nec-
essary additional training under one or
more of the following conditions:

(1) Training requirements for em-
ployment in the area in which the vet-
eran lives or will seek employment ex-
ceed those generally needed for em-
ployment;

(2) The veteran is preparing for a
type of work in which he or she will be
at a definite disadvantage in compet-
ing with nondisabled persons for a job
or business, and the additional training
will offset the competitive disadvan-
tage;

(3) The choice of a feasible occupa-
tion is limited and additional training
will enhance the veteran’s employ-
ability in one of the feasible occupa-
tions; or

(4) The number of employment oppor-
tunities within a feasible occupation is
restricted.

(Authority: 38 U.S.C. 1524(b)(2))

(e) Estimating the duration of the train-
ing period needed. The counseling psy-
chologist, in estimating duration of the
training period needed, must determine
that:

(1) The proposed vocational training
program must be one which, when pur-
sued full-time by a nondisabled person,
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would not normally require more than
24 calendar months of pursuit for suc-
cessful completion;

(2) The program of training and other
services needed by the veteran, based
upon VA’s evaluation, will not exceed
24 calendar months, if training is pur-
sued on a full-time basis, or 36 calendar
months if pursued on a less than full-
time basis. In making this determina-
tion the following criteria will be ap-
plied:

(i) The number of actual months and
days of the period during which the
veteran will pursue the training pro-
gram will be counted;

(ii) Days of authorized leave and
other periods during which the veteran
wlll not be pursuing training, such as
periods between terms will also be
counted;

(iii) The period of evaluation prior to
determination of reasonable feasibility
will be excluded but the actual number
of months and days needed to evaluate
and improve rehabilitation potential
during the training program will be in-
cluded;

(iv) The time required, as determined
in months and days under paragraph
(e)(2)(i) through (iii) of this section,
will be the total period that would be
required for the veteran to accomplish
the vocational program under consider-
ation;

(v) If the total period the veteran re-
quires exceeds 24 calendar months,
when pursued on a full-time basis, and
an extension of the basic training pe-
riod may not be approved under
§ 21.6072 of this part, another suitable
vocational goal must be selected for
which training can be completed with-
in that period.

(3) If the veteran’s vocational train-
ing program would require more than
36 calendar months when pursued on a
less than full-time basis, the program
must be reevaluated to select a voca-
tional goal for which a suitable voca-
tional training program can be com-
pleted within that period.

(Authority: 38 U.S.C. 1524(b)(2))

(f) Effect of change in the vocational
goal on duration of training period. The
veteran’s vocational goal may be
changed during the program in accord-
ance with § 21.94 (a) through (d) of this

part. The extent to which such changes
may be made is limited by the follow-
ing considerations:

(1) A change of the vocational goal
from one field or occupational family
to another field or occupational family
may only be approved before the end of
the first 24 months of training, whether
training is pursued on a full-time or a
less than full-time basis; and

(2) A change from one occupational
objective to another within the same
field or occupational family shall not
be considered a change in the voca-
tional goal identified in the veteran’s
IWRP.

(Authority: 38 U.S.C. 1524(b)(2))

§ 21.6072 Extending the duration of a
vocational training program.

(a) Extension of the duration of a voca-
tional training program. An extension of
a vocational training program as for-
mulated in the IWRP may only be ap-
proved to enable the veteran to achieve
a vocational goal identified before the
end of the first 24 calendar months of
the program.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Maximum number of months for
which a program for new participants
may be approved. If a veteran had never
participated in this temporary program
of vocational training, the originally
planned period of training may be ex-
tended to a total period consisting of
the number of months necessary to at-
tain the vocational goal, but in no case
will a program be extended for:

(1) More than 24 calendar months be-
yond the originally planned period; or

(2) A period which, when added to the
originally planned period, totals more
than 48 months, as provided in
§ 21.6074(c) of this part.

(Authority: 38 U.S.C. 1524(b))

(c) Maximum number of months by
which a program may be extended for
prior participants in the temporary pro-
gram. (1) A veteran who has previously
participated in this program, but who
was not rehabilitated to the point of em-
ployability, may be provided additional
training under this program to com-
plete the prior vocational goal or a dif-
ferent vocational goal, subject to the

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00376 Fmt 8010 Sfmt 8010 E:\CFR\174132.042 174132



377

Department of Veterans Affairs § 21.6074

same provisions as apply to new par-
ticipants;

(2) If a finding of prior rehabilitation
to the point of employability is set aside
to enable a veteran to pursue a pro-
gram of on-job training or work experi-
ence, including the provision of em-
ployer incentives under § 21.256 of this
part, the number of months for which
assistance may be authorized under
this program shall be established as
provided in § 21.256 of this part to the
extent consistent with the rules of this
section;

(3) If the determination of rehabilita-
tion to the point of employability has
been set aside under § 21.6284 (a) or (b)
of this part, additional training may be
provided subject to the same provisions
as apply to new participants.

(Authority: 38 U.S.C. 1524(b))

(d) Who may authorize an extension to
a vocational training program. (1) The
Vocational Rehabilitation Specialist
(VRS) may authorize an extension of
up to 3 calendar months of full-time or
up to 6 calendar months of less than
full-time training to the period of an
existing vocational training program,
if the VRS determines that the addi-
tional time is needed to successfully
complete training and the following
conditions are met:

(i) The veteran is in rehabilitation to
the point of employability status under
§ 21.190 of this part;

(ii) The veteran has completed more
than half of the prescribed training;

(iii) The veteran is making satisfac-
tory progress;

(iv) The extension is necessary to
complete training;

(v) Training can be completed with 3
months of full-time training or not
more than 6 calendar months of less
than full-time training; and

(vi) The extension plus the original
program period will not result in a pro-
gram of vocational training greater
than 36 total calendar months;

(2) The counseling psychologist may
approve any other extensions of the vo-
cational training program, except as
provided in paragraph (d)(3) of this sec-
tion, if it is determined that the addi-
tional time is needed and the condi-
tions for extension under paragraphs
(a) and (b) of this section are met;

(3) The VR&C Officer must also con-
cur in an extension of the vocational
training program beyond 24 months
when paragraphs (a) through (c) of this
section are met.

(Authority: 38 U.S.C. 1524(b)(2))

§ 21.6074 Computing the period of vo-
cational training program partici-
pation.

(a) Computing the participation period.
The number of months and days used
in a vocational training program shall
be computed on the basis of calendar
months and days during which the pro-
gram participant is receiving services
under the plan developed in accordance
with § 21.6080 of this part, whether
training is pursued on a full-time or
less than full-time basis. Leaves of ab-
sence during a period of instruction
and periods in which the veteran does
not pursue actual training, such as
breaks between periods of instruction,
are included.

(Authority: 38 U.S.C. 1524(b))

(b) Period of employment services sepa-
rate. The period during which employ-
ment services may be provided pursu-
ant to § 21.6040(b) of this part is not in-
cluded in computing the period used for
vocational training under this pro-
gram.

(Authority: 38 U.S.C. 1524(b))

(c) Limitations. (1) A program partici-
pant may receive the services nec-
essary to carry out the vocational
training program during a maximum
period of 48 months. The 48-month pe-
riod begins to run on the day the vet-
eran begins to receive the services
needed to carry out the vocational
training program as specified in the
IWRP, and ends 48 months from that
date.

(2) Employment services which begin
before the end of the 48-month period
may be continued for the period speci-
fied in the IEAP, or may be provided
after the end of the 48 month period if
so specified in the IWRP or IEAP, sub-
ject to the provisions of § 21.6040(b) of
this part.

(Authority: 38 U.S.C. 1524(b)(2), (3))
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INDIVIDUALIZED WRITTEN
REHABILITATION PLAN

§ 21.6080 Requirement for an individ-
ualized written rehabilitation or
employment assistance plan.

(a) General. An Individualized Writ-
ten Rehabilitation Plan (IWRP) and/or
Individualized Employment Assistance
Plan (IEAP) will be developed for each
program participant for services under
38 U.S.C. 1524. These plans shall be de-
veloped in the same manner as for
chapter 31 purposes. See §§ 21.80, 21.84,
21.88, 21.90, 21.92, 21.94 (a) through (d),
21.96 and 21.98.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Selecting the type of training to in-
clude in the plan. The use of on-job
training, including non-pay training, a
combination of on-job and institutional
training, or institutional training to
accomplish the goals of the program
should be explored in each case. On-job
training, or a combination of on-job
and institutional training, should gen-
erally be used:

(1) When these options are available;
(2) When these options are as suitable

as institutional training for accom-
plishing the goals of the program; and

(3) The veteran agrees that such
training will meet his or her needs.

(Authority: 38 U.S.C. 1524(b))

(c) Changes in the plan. Any change
amending the duration of a veteran’s
plan is subject to provisions governing
duration of a vocational training pro-
gram described in § 21.6070 and § 21.6072
of this part.

(Authority: 38 U.S.C. 1524(b)(1))

(d) Change in the vocational goal after
24 months of training. If a veteran seeks
to change the vocational goal after re-
ceipt of 24 months of training and the
change is not permitted under
§ 21.6070(f) of this part, the counseling
psychologist shall inform the veteran
that:

(1) No change of goal may be author-
ized but training for the vocational
goal previously established may be
continued, if it is still reasonably fea-
sible for the veteran to pursue the
training under appropriate extensions
of the program pursuant to § 21.6072 of
this part;

(2) If the veteran elects to terminate
the planned vocational training pro-
gram, he or she shall be provided as-
sistance, to the extent provided under
§ 21.80(d) of this part, in identifying
other resources through which the
training desired may be secured;

(3) If the veteran disagrees with the
decision, the veteran’s case shall be
considered under the provisions of
§ 21.98 of this part.

(Authority: 38 U.S.C. 1524(b)(2))

§ 21.6082 Completing the plan.

(a) Completing the plan. If the VA de-
termines that the veteran is unable to
complete the program within the time
limits of the plan after training has
begun and the conditions for extension
are not met, the long-range vocational
goal of the veteran must be reevalu-
ated, and another vocational goal se-
lected which can be completed within
the limits prescribed in § 21.6054 and
§ 21.6072 of this part.

(Authority: 38 U.S.C. 1524(b)(1))

(b) Employment assistance when train-
ing is not completed under 38 U.S.C. chap-
ter 15. A plan for employment assist-
ance may be implemented under
§ 21.6040(b) of this part even though the
veteran’s vocational training program
has not been, or will not be, completed
under this temporary program, pro-
vided the other requirements for par-
ticipation in the program are met.

(Authority: 38 U.S.C. 1524(b)(3))

COUNSELING

§ 21.6100 Counseling.

General. A veteran requesting or
being furnished assistance under this
temporary program shall be provided
professional counseling services by the
Vocational Rehabilitation and Coun-
seling (VR&C) Division and other
qualified staff as necessary, and in the
same manner as such services are pro-
vided veterans participating in a chap-
ter 31 program. See §§ 21.100, 21.380.

(Authority: 38 U.S.C. 1524(a)(1), (2) and (b)(2))
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EDUCATIONAL AND VOCATIONAL
TRAINING SERVICES

§ 21.6120 Educational and vocational
training services.

(a) Purposes. Educational and voca-
tional training services are to be pro-
vided to a veteran eligible for services
and assistance under this temporary
program to enable the veteran to:

(1) Become employable in the occupa-
tional objective established in an
IWRP; and

(2) Receive incidental training nec-
essary to achieve the employment ob-
jective established in an IEAP.

(Authority: 38 U.S.C. 1524(b)(1))

(b) Selection of courses. VA and the
veteran will select vocationally ori-
ented courses of study and training,
completion of which usually results in
a diploma, certificate, degree, quali-
fication for licensure, or employment.
The educational and training services
to be provided include:

(1) Remedial, deficiency and refresher
training; and

(2) Training which leads to a voca-
tional objective. All of the forms of
program pursuit presented in § 21.122
through § 21.132 of this part may be au-
thorized. Education and training pro-
grams in institutions of higher learn-
ing are authorized provided the courses
are part of a program which is pre-
dominantly vocational in content. The
program of education and training
shall be considered to be predomi-
nantly vocational in content if the ma-
jority of the instruction offered pro-
vides the technical skills and knowl-
edge generally regarded as specific to,
and required for, entry into the voca-
tional goal approved for the veteran.
Such education and training may gen-
erally be authorized at an undergradu-
ate or advanced degree level. However
the following are excluded:

(i) An associate degree program in
which the content of the majority of
the instruction provided is not voca-
tionally oriented;

(ii) The first two years of a 4-year
baccalaureate degree program;

(iii) The last two or more years of a
4-year baccalaureate degree program
except in degree programs with majors

in engineering, teaching, or other simi-
lar degree programs with vocational
content which ordinarily lead directly
to employment in an occupation that
is usually available to persons holding
such a degree; or

(iv) An advanced degree program, ex-
cept for a degree program required for
entry into the veteran’s employment
objective, such as a master’s degree in
social work.

(Authority: 38 U.S.C. 1524(b))

(c) Charges for education and training
services. The cost of education and
training services will be considered in
selecting a facility when:

(1) There is more than one facility in
the area in which the veteran resides
which:

(i) Meets the requirements for ap-
proval under § 21.290 through § 21.299 of
this part;

(ii) Can provide the education and
training services and other supportive
services specified in the veteran’s plan;
and

(iii) Is within reasonable commuting
distance; or

(2) The veteran wishes to train at a
suitable facility in another area, even
though training can be provided at a
suitable facility in the area in which
the veteran resides. See §§ 21.120, 21.370,
21.372.

(Authority: 38 U.S.C. 1524(b)(2)

(d) Courses not available. If suitable
educational and training courses are
not available in the area in which the
veteran resides, or if they are available
but not accessible to the veteran, other
arrangements may be made. Such ar-
rangements may include, but are not
limited to:

(1) Relocation of the veteran to an-
other area in which necessary services
are available, or

(2) Use of an individual instructor to
provide necessary training as provided
under § 21.146 of this part.

(Authority: 38 U.S.C. 1524(b))
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EVALUATION AND IMPROVEMENT OF
REHABILITATION POTENTIAL

§ 21.6140 Evaluation and improvement
of rehabilitation potential.

(a) General. The services described in
paragraph (d) of this section may be
used to:

(1) Evaluate rehabilitation potential;
(2) Provide a basis for planning:
(i) A program of services and assist-

ance to improve the veteran’s potential
for vocational rehabilitation; or

(ii) A vocational training program;
and

(3) Reevaluate the vocational train-
ing potential of a veteran participating
in a rehabilitation program.

(Authority: 38 U.S.C. 1524(a))

(b) Periods during which evaluation
and improvement services may be pro-
vided. Services described in paragraph
(d) of this section may be provided dur-
ing:

(1) An evaluation or reevaluation;
(2) Rehabilitation to the point of em-

ployability;
(3) Employment services.

(Authority: 38 U.S.C. 1524(b)(2))

(c) Duration of services. The duration
of services needed to improve rehabili-
tation potential, furnished on a full-
time basis either as a preliminary part
of the period of rehabilitation to the
point of employability or as the total
program, may not exceed 9 months. If
these services are furnished on a less
than full-time basis the duration will
be for the period necessary, but may
not exceed the equivalent of 9 months
of full-time training. See § 21.6310.

(Authority: 38 U.S.C. 1524(b)(2))

(d) Scope of services. Evaluation and
improvement services include:

(1) Diagnostic services;
(2) Personal and work adjustment

training;
(3) Medical care and treatment;
(4) Independent living services indis-

pensable to pursuing a vocational
training program;

(5) Language training, speech and
voice correction, training in ambula-
tion, and one-hand typewriting;

(6) Orientation, adjustment, mobility
and related services; and

(7) Other appropriate services.

(Authority: 38 U.S.C. 1524(b)(2))

(e) Applicability of chapter 31 rules. the
provisions of § 21.140 of this part are not
applicable to this temporary program.
The provisions of § 21.142 through
§ 21.156 of this part are applicable, sub-
ject to provisions of this section.

(Authority: 38 U.S.C. 1524(b)(2))

INDEPENDENT LIVING SERVICES

§ 21.6160 Independent living services.
(a) Services must be part of a vocational

training program. Independent living
services may be provided as a part of a
veteran’s IWRP when such services are
indispensable to the achievement of
the vocational goal, but may not be
provided as the sole program of reha-
bilitation for the veteran, since a voca-
tional training program for the veteran
must be found reasonably feasible be-
fore the IWRP is prepared.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Independent living services which
may be furnished under this program.
The independent living services which
may be furnished include:

(1) Training in independent living
skills;

(2) Health management programs;
(3) Identification of appropriate hous-

ing accommodations; and
(4) Personal care service for a transi-

tional period not to exceed two
months.

(Authority: 38 U.S.C. 1524(b))

(c) Coordination with other VA ele-
ments and other Federal, State, and local
programs. Provision of independent liv-
ing services and assistance will gen-
erally require extensive coordination
with other VA and non-VA programs.
The resources of VA medical centers
shall be utilized as prescribed in
§ 21.6242 of this part. If appropriate ar-
rangements cannot be made to provide
these services through VA medical cen-
ters, other governmental and private
nonprofit programs may be used to se-
cure necessary services if the facility
or individual providing services meets
the requirements of § 21.294 of this part.

(Authority: 38 U.S.C. 523, 1524(b))
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(d) Applicability of chapter 31 rules.
Neither § 21.160 nor § 21.162 of this part
are applicable to provision of independ-
ent living services under this program.

(Authority: 38 U.S.C. 1524(b))

CASE STATUS SYSTEM

§ 21.6180 Case status system.
(a) General. The case status system

used in administering benefits under
the chapter 31 program, as provided in
§ 21.180 through § 21.198 of this part, will
be utilized in a similar manner in this
program subject to the provisions of
paragraph (b) of this section.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Limitations of applicability of chap-
ter 31 rules. (1) The provisions of
§ 21.180(e)(2) and (3), § 21.188, and § 21.192
of this part are not applicable to this
temporary program;

(2) Other incidental references to
service-connected disability Chapter
31, extended evaluation status, or inde-
pendent living status or other services
precluded under § 21.6060(b) of this part,
found in § 21.180 to § 21.198 of this part,
are not for application to this tem-
porary program.

(Authority: 38 U.S.C. 1524(b)(2))

[53 FR 4397, Feb. 16, 1988, as amended at 54
FR 8189, Feb. 27, 1989]

SUPPLIES

§ 21.6210 Supplies.
(a) Purpose of furnishing supplies. Sup-

plies are furnished to enable a veteran
to pursue training, obtain and main-
tain employment and achieve the goals
of his or her program.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Definition. The term supplies in-
cludes books, tools and other supplies
and equipment which VA determines
are necessary for the veteran’s voca-
tional training program.

(Authority: 38 U.S.C. 3104(a))

(c) Periods during which supplies may
be furnished. Supplies may be furnished
to a veteran receiving:

(1) An evaluation or reevaluation;
(2) Rehabilitation to the point of em-

ployability; or

(3) Employment services.

(Authority: 38 U.S.C. 1524(b)(2))

(d) Applicability of 38 U.S.C. chapter 31
regulations. The provisions of § 21.210 of
this part are not applicable to veterans
in this temporary program. The provi-
sions of § 21.212 through § 21.224 of this
part are applicable to veterans pursu-
ing vocational training and employ-
ment under this program in a similar
manner as under chapter 31, except the
portions thereof noted as follows:

(1) Section 21.216(a)(3) of this part
pertaining to special modifications, in-
cluding automobile adaptive equip-
ment;

(2) Section 21.220(a)(1) of this part
pertaining to advancements from the
revolving fund loan;

(3) Section 21.222(b)(x) of this part
pertaining to a veteran discontinued
from an independent living services
program.

(Authority: 38 U.S.C. 1524(b)(2))

MEDICAL AND RELATED SERVICES

§ 21.6240 Medical treatment, care and
services.

(a) General. A participant in a voca-
tional training program or receiving
employment assistance shall be fur-
nished medical treatment, care and
services which VA determines are nec-
essary to develop, carry out and com-
plete the veteran’s plan.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Scope of services. The services
which may be furnished include the
medical treatment, care and dental
services described in part 17 of this
chapter. In addition, the following
services may be authorized even if not
included or described in part 17:

(1) Prosthetic appliances, eyeglasses,
and other corrective or assistive de-
vices;

(2) Services to a veteran’s family as
necessary for the effective rehabilita-
tion of the veteran;

(3) Special services (including serv-
ices related to blindness and deafness)
including:

(i) Language training, speech and
voice correction, training in ambula-
tion, and one-hand typewriting;
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(ii) Orientation, adjustment, mobil-
ity and related services; and

(iii) Telecommunications, sensory
and other technical aids and devices.

(Authority: 38 U.S.C. 1524(b)(2))

(c) Periods of eligibility. A veteran is
eligible for the services described in
paragraph (b) of this section during:

(1) Evaluation;
(2) Rehabilitation to the point em-

ployability;
(3) Employment services; and
(4) Other periods, to the extent that

services are needed to begin or con-
tinue in any of the periods described in
paragraphs (c)(1) through (3) of this
section. Such periods include, but are
not limited to, those when services are
needed to facilitate reentry into train-
ing following:

(i) Interruption; or
(ii) Discontinuance because of illness

or injury.

(Authority: 38 U.S.C. 1524(b)(2))

§ 21.6242 Resources for provision of
medical treatment, care and serv-
ices.

(a) General. VA medical centers are
the primary resources for the provision
of medical treatment, care and services
for program participants which may be
authorized under the provisions of
§ 21.6240 of this part. The availability of
necessary services in VA facilities
shall be ascertained in each case.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Hospital care and medical services.
Hospital care and medical services pro-
vided to program participants shall
only be furnished in facilities over
which VA has direct jurisdiction, ex-
cept as authorized on a contract or fee
basis under the provisions of part 17 of
this chapter.

(Authority: 38 U.S.C. 1524(b)(2))

CROSS REFERENCES: See § 17.30(1) Hospital
care. § 17.30(m) Medical services.

(c) Provisions of § 21.240 and § 21.242.
The provisions of §§ 21.240 and 21.242 of
this part are not applicable to this
temporary program.

(Authority: 38 U.S.C. 1524(b))

FINANCIAL ASSISTANCE

§ 21.6260 Financial assistance.

(a) Direct financial assistance prohib-
ited. The provisions of § 21.260 and
§ 21.264 through § 21.276 of this part are
not applicable to veterans pursuing
training and employment under this
temporary program, except as indi-
cated in paragraph (b) of this section.

(Authority: 38 U.S.C. 1524(b)(2)(B)(ii))

(b) Training costs. The provisions of
§ 21.262 of this part pertaining to reim-
bursement for training costs will be
followed to reimburse vendors for
servics provided under this temporary
program.

(Authority: 38 U.S.C. 1524(d))

ENTERING VOCATIONAL TRAINING

§ 21.6282 Effective dates of induction
into and termination of vocational
training.

(a) Induction. Subject to the limita-
tions set forth in § 21.6042 of this part,
the date a veteran is inducted into vo-
cational training shall be the earlier
of:

(1) The date of the facility requires
the veteran to report for prescribed ac-
tivities; or

(2) The date the program begins at
the faciliity providing services.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Termination. A veteran’s training
program shall be terminated under the
provisions of § 21.6180. of this part.

(Authority: 38 U.S.C. 1524(b)(2))

§ 21.6284 Reentrance into a training
program.

(a) Reentrance into rehabilitation to the
point of employability following a deter-
mination of rehabilitation. A veteran in a
vocational training program under this
temporary program who has been found
rehabilitated under provisions of § 21.196
of this part may be provided an addi-
tional period of training or services
only if the following conditions are
met and the veteran is otherwise eligi-
ble.

(1) Current facts, including any rel-
evant medical findings, establish that
the veteran’s disability has worsened
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to the extent that he or she is pre-
cluded from performing the duties of
the occupation for which the veteran
previously was found rehabilitated; or

(2) The occupation for which the vet-
eran previously was found rehabili-
tated under this temporary program is
found to be unsuitable.

(Authority: 38 U.S.C. 1524(b)(1))

(b) Reentrance into rehabilitation to the
point of employability during a period of
employment services. A finding of reha-
bilitation to the point of employability
by VA may be set aside during a period
of employment services and an addi-
tional period of training and related
services provided if any of the condi-
tions in paragraph (a) of this section or
one of the following conditions are met
and the veteran is otherwise eligible:

(1) The services originally given to
the veteran are now inadequate to
make the veteran employable in the
occupation for which he or she pursued
training;

(2) Experience during the period of
employment services has demonstrated
that employment in the objective or
field for which the veteran was reha-
bilitated to the point of employability
should not reasonably have been ex-
pected at the time the program was
originally developed; or

(3) The veteran, because of techno-
logical change which occurred subse-
quent to the declaration of rehabilita-
tion to the point of employability, is
no longer able:

(i) To perform the duties of the occu-
pation for which he or she trained, or
in a related occupation; or

(ii) To secure employment in the oc-
cupation for which he or she trained, or
in a related occupation.

(Authority: 38 U.S.C. 1524(b)(3))

[53 FR 4397, Feb. 16, 1988, as amended at 54
FR 8189, Feb. 27, 1989]

§ 21.6290 Training resources

(a) Applicable 38 U.S.C. chapter 31 pro-
visions. The provisions of § 21.290
through § 21.299 are applicable to veter-
ans pursuing vocational training and
employment under this program in the
same manner as under 38 U.S.C. chap-

ter 31, except as specified in paragraph
(b).

(Authority: 38 U.S.C. 1524(b)(2))

(b) Limitations. The provisions of
§ 21.294(b)(1)(i) and (ii) of this part per-
taining to independent living services
are not applicable to this temporary
program. The provisions of
§ 21.294(b)(1)(iii) of this part pertaining
to authorization of independent living
services as a part of an Individualized
Written Rehabilitation Plan (IWRP)
are applicable to this temporary pro-
gram to the extent provided under
§ 21.6160 of this part.

(Authority: 38 U.S.C. 1524(b)(2))

RATE OF PURSUIT

§ 21.6310 Rate of pursuit.
(a) General requirements. A veteran

should pursue a vocational training
program at a rate which is consistent
with his or her ability to successfully
pursue training, considering:

(1) Effects of his or her disability;
(2) Family responsibilities;
(3) Travel;
(4) Reasonable adjustment to train-

ing; and
(5) Other circumstances which affect

the veteran’s ability to pursue train-
ing.

(Authority: 38 U.S.C. 1524(b)(1))

(b) Continuous pursuit. A veteran
should pursue a program of vocational
training with as little interruption as
necessary, considering the factors de-
scribed in paragraph (a) of this section.

(Authority: 38 U.S.C. 1524(b)(1))

(c) Responsibility for determining the
rate of pursuit. VR&C staff, in consulta-
tion with the veteran, will determine
the rate and continuity of pursuit of
training. Consultation with the medi-
cal consultant and the Vocational Re-
habilitation Panel should be utilized as
necessary. This determination will be
made in the course of developing the
plan, but may be changed later, as nec-
essary to enable the veteran to com-
plete his or her training.

(Authority: 38 U.S.C. 1524(b)(1))

(d) Measurement of training time used.
The rate of pursuit shall be measured
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on the basis of the provisions of § 21.310
of this part. A veteran may not pursue
training on a less than half-time basis
as measured under § 21.310 of this part,
except for brief periods, after which
training must be resumed on a half-
time or greater basis. Brief periods are
limited to all or part of a semester,
term or quarter, or up to 90 days in a
course not conducted on a semester,
term, or quarter basis.

(Authority: 38 U.S.C. 1524(b)(1))

(e) Reduced work tolerance. The provi-
sions of § 21.312 of this part are not ap-
plicable to this temporary program.

(Authority: 38 U.S.C. 1524(b))

(f) Pursuit of training under special cir-
cumstances. The provisions of § 21.314 of
this part are not applicable to this
temporary program.

(Authority: 38 U.S.C. 1524(b)(2))

AUTHORIZATION OF SERVICES

§ 21.6320 Authorization of services
under chapter 31 rules.

(a) General. Sections 21.320 through
21.334 of this part are not applicable to
a veteran pursuing a vocational train-
ing program except as specified in
paragraph (b) of this section.

(Authority: 38 U.S.C. 1524(b)(2))

(b) Applicable rule. Section 21.326 of
this part pertaining to the beginning
and ending dates of a period of employ-
ment services is applicable to veterans
under this temporary program.

(Authority: 38 U.S.C. 1524(b)(2))

LEAVES OF ABSENCE

§ 21.6340 Leaves of absence.

(a) General. VA may approve leaves of
absence under vertain conditions. Dur-
ing approved leaves of absence, a
ceteran shall be considered to be pursu-
ing training for purposes of computing
the duration of a vocational training
program under §§ 21.6070 through
21.6074. Leave may only be authorized
for a veteran during a period of reha-
bilitation to the point of employ-
ability.

(Authority: 38 U.S.C. 1524(b))

(b) Purpose. The purpose of the leave
system is to enable the veteran to
maintain his or her status as an active
participant and avoid interruption or
discontinuance of training.

(Authority: 38 U.S.C. 1524(b)(2))

(c) Applicability of chapter 31 rules.
The provisions of § 21.340 of this part
are not applicable to this temporary
program. The provisions of § 21.342
through § 21.350 of this part are applica-
ble except for § 21.346 of this part.

(Authority: 38 U.S.C. 1524(b))

SATISFACTORY CONDUCT AND
COOPERATION

§ 21.6362 Satisfactory conduct and co-
operation.

The provisions of § 21.362 and § 21.364
of this part are applicable to veterans
pursuing vocational training under this
program in the same manner as under
38 U.S.C. chapter 31.

(Authority: 38 U.S.C. 1524)

TRANSPORTATION SERVICES

§ 21.6370 Authorization of transpor-
tation services.

(a) General. VA shall authorize trans-
portation services necessary for a vet-
eran to pursue a vocational training
program under this temporary pro-
gram. Transportation services include:

(1) Transportation for evaluation, re-
evaluation or counseling authorized
under § 21.376 of this part;

(2) Inter- and intraregional travel
which may be authorized under § 21.370
(except for (b)(2)(iii)(B)) and § 21.372 of
this part;

(3) Special transportation allowance
authorized under § 21.154 of this part;

(4) Commuting to and from training
and seeking employment as authorized
under paragraphs (c) and (d) of this sec-
tion.

(Authority: 38 U.S.C. 1524(b))

(b) Reimbursement. Payment of trans-
portation services authorized by VA
shall normally be made in arrears and
in the same manner as tuition, fees and
other services authorized under this
program.

(Authority: 38 U.S.C. 1524(b))
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(c) Transportation payment. A veteran
may be reimbursed for the costs of
commuting to and from training and
seeking employment if he or she re-
quests such assistance and VA deter-
mines after careful examination of the
veteran’s situation, and subject to the
limitation contained in paragraph (d)
of this section, that the veteran would
be unable to pursue training without
such assistance. VA may:

(1) Reimburse the facility at which
the veteran is training if the facility
provides transportation or related serv-
ices;

(2) Reimburse the veteran for his or
her actual commuting expense.

(Authority: 38 U.S.C. 1524(b))

(d) Limitations. Payment of commut-
ing expenses may not be made for any
period:

(1) Except during the period of train-
ing and the first three months of em-
ployment services;

(2) When a program participant is
employed;

(3) In which a program participant is
eligible for, and entitled to, payment of
commuting costs through other VA
and non-VA programs;

(4) In which it becomes feasible for
the veteran to commute to school with
family, friends or fellow students.

(Authority: 38 U.S.C. 1524(b))

(e) Amount which may be paid. VA will
reimburse the veteran for his or her ac-
tual cost, not to exceed $70 per month.
Necessary supportive documentation
must be submitted with each request
for reimbursement. Payment will be
made monthly or at longer intervals as
may be agreed to in the IWRP.

(Authority: 38 U.S.C. 1524(b))

(f) Nonduplication. A veteran eligible
for reimbursement of transportation
services under this section and § 21.154
of this part may only receive the bene-
fit provided under § 21.154 of this part.

(Authority: 38 U.S.C. 1524(b))

ADDITIONAL APPLICABLE REGULATIONS

§ 21.6380 Additional applicable chap-
ter 31 regulations.

The following regulations are appli-
cable to veterans pursuing the voca-

tional training under this program in
the same manner as they apply to 38
U.S.C. chapter 31: § 21.380, § 21.390,
§ 21.400, § 21.402, § 21.412, § 21.414 (except
(d) and (e)), § 21.420, and § 21.430 (except
(a)) of this part.

(Authority: 38 U.S.C. 1524)

DELEGATION OF AUTHORITY

§ 21.6410 Delegation of authority.
(a) General. Authority is delegated to

the Chief Benefits Director and to su-
pervisory or non-supervisory personnel
within the jurisdiction of the Voca-
tional Rehabilitation and Education
Service, to make findings and decisions
under 38 U.S.C. 1524 and the applicable
regulations, precedents and instruc-
tions pertaining to this program. See
§ 2.6(b).

(Authority: 38 U.S.C. 512(a))

(b) Applicability of §§ 21.412 and 21.414.
The provisions of §§ 21.412 and 21.414
(except for (d) and (e)) are applicable to
this temporary program.

(Authority: 38 U.S.C. 512(a))

COORDINATION WITH THE ADJUDICATION
DIVISION

§ 21.6420 Coordination with the Adju-
dication Division.

It is the responsibility of the VR&C
Division to inform the Adjudication Di-
vision in writing of the following
changes in the veteran’s circumstances
contained in the following paragraphs.

(Authority: 38 U.S.C. 1524, Pub. L. 101–237)

(a) Evaluation. (1) The date an evalua-
tion being provided a veteran under age
45, who is required to participate in
such evaluation, is suspended because
of unsatisfactory conduct or coopera-
tion; and

(2) The date the evaluation is re-
sumed.

(Authority: 38 U.S.C. 1524, Pub. L. 101–237)

(b) Income information. Any informa-
tion relating to income from work or
training which may affect the veter-
an’s continued entitlement to pension,
including participation in:

(1) A work adjustment program, in-
centive or therapeutic work program,
vocational training in a rehabilitation
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facility, or employment in a rehabilita-
tion facility or sheltered workshop;

(2) On-job training;
(3) The work portion of a cooperative

or combination program;
(4) Internships; and
(5) Full- or part-time employment.

(Authority: 38 U.S.C. 1524)

(c) Dependency changes. Information
regarding dependency changes if the
case manager learns of such changes in
the normal course of performing his or
her duties.

(Authority: 38 U.S.C. 1524)

(d) Information to determine if the vet-
eran’s permanent and total disability rat-
ing is protected under § 3.343. The infor-
mation provided by the case manager
includes:

(1) The employment was within the
scope of the vocational goal identified
in the veteran’s individualized written
plan of vocational rehabilitation, or in
a related field, and the employment se-
cured by the veteran requires the use
of the training or services furnished
under the rehabilitation plan.

(2) Employment was secured not
later than one year after the date the
veteran’s eligibility for counseling ex-
pired. A veteran’s eligibility for coun-
seling expires on the date employment
services are terminated by VA or the
veteran completes rehabilitation to the
point of employability and terminates
program participation, whichever is
later; and

(3) The veteran maintained his or her
employment for 12 consecutive months.

(Authority: 38 U.S.C. 1524, Pub. L. 101–237)

[53 FR 4397, Feb. 16, 1988, as amended at 56
FR 21449, May 9, 1991]

Subpart J—Temporary Program of
Vocational Training and Re-
habilitation

AUTHORITY: Pub. L. 98–543, sec. 111; 38
U.S.C. 1163; Pub. L. 100–687, sec. 1301, unless
otherwise noted.

SOURCE: 51 FR 19333, May 29, 1986. Redesig-
nated at 53 FR 4397, Feb. 16, 1988.

§ 21.6501 Overview.
(a) Purpose. The temporary program

for trial work periods and vocational
rehabilitation is intended to test the

extent to which a veteran, who has
been awarded a VA compensation rat-
ing of total disability by reason of in-
ability to secure or follow a substan-
tially gainful occupation as a result of
service-connected disability, may bene-
fit from vocational rehabilitation serv-
ices which may be authorized under 33
U.S.C. chapter 31, and 38 U.S.C. 1163.
See §§ 3.340 and 3.341 of this title.

(b) Chapter 31 evaluations. All veter-
ans participating in this temporary
program are to be evaluated to deter-
mine whether:

(1) They are eligible for and entitled
to receive assistance under chapter 31;
and

(2) Achievement of a vocational goal
is reasonably feasible.

(Authority: 38 U.S.C. 1163; Pub. L. 100–687).

(c) Applicability of chapter 31 provi-
sions. The provisions of §§ 21.1 through
21.430, generally applicable to veterans
eligible for benefits under chapter 31,
apply except as added to or modified by
the provisions of the following sec-
tions. Participants not found eligible
for chapter 31 benefits may neverthe-
less receive counseling services under
38 U.S.C. 3104(a)(2) and placement and
postplacement services under 38 U.S.C.
3104(a)(5).

(Authority: 38 U.S.C. 1163)

[51 FR 19333, May 29, 1986. Redesignated at 53
FR 4397, Feb. 16, 1988, as amended at 55 FR
17272, Apr. 24, 1990]

§ 21.6503 Definitions.

(a) Program period. The term program
period means the period beginning on
February 1, 1985, and ending December
31, 1992.

(Authority: 38 U.S.C. 1163(a)(2)(B); Pub. L.
102–291)

(b) Qualified veteran. The term quali-
fied veteran means a veteran who has a
service-connected disability, or serv-
ice-connected disabilities, not rated as
total, but who has been awarded a rat-
ing of total disability by reason of in-
ability to secure or follow a substan-
tially gainful occupation as a result of
such disability or disabilities. Such a
rating is referred to as an IU (individ-
ual unemployability) rating. See
§§ 3.340, 3.341, and 4.16 of this title.
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(c) Receives an IU rating. The phrase
receives an IU rating refers to the date
of the rating decision authorizing total
disability compensation based upon in-
dividual unemployability.

(Authority: 38 U.S.C. 1163(a)(2)(A))

[51 FR 19333, May 29, 1986. Redesignated at 53
FR 4397, Feb. 16, 1988, as amended at 55 FR
17272, Apr. 24, 1990; 58 FR 41637, Aug. 5, 1993]

§ 21.6505 Participation in the tem-
porary program.

Participation in this temporary pro-
gram of trial work periods and voca-
tional rehabilitation is limited to
qualified veterans.

(Authority: 38 U.S.C. 1163(a)(2)(A)).

[55 FR 17272, Apr. 24, 1990]

§ 21.6507 Special benefits for qualified
veterans under test program.

(a) Protection of IU rating under 38
CFR 3.343(c)(2). The total disability rat-
ing of any qualified veteran who begins
to engage in a substantially gainful oc-
cupation during the program period is
protected from reduction by VA on the
basis of the veteran’s having secured
and followed a substantially gainful oc-
cupation under the provisions of
§ 3.343(c)(2) of this title.

(Authority: 38 U.S.C. 1163(a))

(b) Counseling and employment services
for qualified veterans. During the pro-
gram period, VA will make the coun-
seling services described in 38 U.S.C.
3104(a)(2), and the placement and
postplacement services described in 38
U.S.C. 3104(a)(5), available to each
qualified veteran for whom achieve-
ment of a vocational goal is reasonably
feasible. These services will be made
available regardless of the veteran’s
entitlement to or desire to participate
in a vocational rehabilitation program
under chapter 31. See § 21.6519.

(Authority: 38 U.S.C. 1163(b))

§ 21.6509 Notice to qualified veterans.

(a) At the time notice is provided to
a qualified veteran of an award of an IU
rating, VA shall provide the veteran
with an additional statement. These
statements shall contain the following
information:

(1) Notice of the provisions of 38
U.S.C. 1163;

(2) Information explaining the pur-
poses and availability of, as well as eli-
gibility requirements and procedures
for pursuing a vocational rehabilita-
tion program under Chapter 31; and

(3) A summary description of the
scope of services and assistance avail-
able under that chapter.

(Authority: 38 U.S.C. 1163(c)(1)).

(b) Opportunity for evaluation. After
providing the notice required under
paragraph (a) of this section, VA shall
offer the veteran the opportunity for
an evaluation under § 21.50 of this part.

(Authority: 38 U.S.C. 1163(c); Pub. L. 100–687).

(c) Evaluation. The term evaluation
hereinafter shall be understood to
mean the same evaluation accorded in
an initial evaluation and an extended
evaluation as those terms are described
in §§ 21.50 and 21.57 of this part.

(d) Responsible staff member. The eval-
uation or reevaluation will be provided
by a counseling psychologist in the Vo-
cational Rehabilitation and Counseling
(VR&C) Division.

(Authority: 38 U.S.C. 1163(c)).

[55 FR 17273, Apr. 24, 1990]

§§ 21.6511—21.6513 [Reserved]

§ 21.6515 Formulation of rehabilitation
plan.

(a) Formulation of plan. Following an
evaluation, the counseling psychologist
will formulate an IWRP (individualized
written rehabilitation plan) or an IEAP
(individualized employment assistance
plan) for each participating qualified
veteran for whom achievement of a vo-
cational goal is reasonably feasible.
These plans shall be prepared in ac-
cordance with § 21.84 (IWRP) or § 21.88
(IEAP).

(b) Existing plan. If the veteran al-
ready has undertaken a rehabilitation
program under Chapter 31, a new plan
shall not be developed unless cir-
cumstances indicate that the existing
plan should be modified or replaced.

(Authority: 38 U.S.C. 1163(c); Pub. L. 100–687).

[51 FR 19333, May 29, 1986. Redesignated at 53
FR 4397, Feb. 16, 1988, and amended at 55 FR
17272, Apr. 24, 1990]
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§ 21.6517 [Reserved]

§ 21.6519 Eligibility of qualified veter-
ans for employment and counseling
services.

(a) General. A qualified veteran for
whom vocational rehabilitation and
achievenment of a vocational goal are
reasonably feasible may be provided
the employment and counseling serv-
ices to which he or she may be entitled
under chapter 31. If the qualified vet-
eran is not eligible for such assistance
under chapter 31, he or she may be pro-
vided, nevertheless, the counseling,
placement and postplacement services
provided under 38 U.S.C. 3104(a)(2) and
(5). The specific services which may be
authorized are discussed in §§ 21.100,
21.252 and 21.254(a).

(b) Services under other VA and non-
VA programs. Veterans being provided
counseling, placement and
postplacement services under §§ 21.100,
21.252, and 21.254(a) will also be aided in
identifying services of other VA and
non-VA programs which may be of as-
sistance in securing employment. All
elements of a program of these services
shall be incorporated in the IEAP.

(c) Veteran elects counseling, placement
and postplacement services. If a qualified
veteran elects not to undertake the
IWRP and is otherwise eligible for
counseling, placement and
postplacement services under 38 U.S.C.
3104(a)(2) and (5), he or she may be pro-
vided those services.

(Authority: 38 U.S.C. 1163(b)).

(d) Duration of services under 38 U.S.C.
3104(a) (2) and (5). The services provided
under 38 U.S.C. 3104(a)(2) and (5), are
limited to an 18-month period of em-
ployment assistance as described in
§ 21.73.

(Authority: 38 U.S.C. 1163(b))

[51 FR 19333, May 29, 1986. Redesignated at 53
FR 4397, Feb. 16, 1988, as amended at 55 FR
17273, Apr. 24, 1990]

§ 21.6521 Employment of qualified vet-
erans.

(a) Provisions of the IEAP (Individual-
ized Employment Assistance Plan). Each
IEAP of a qualified veteran shall re-
quire that the:

(1) Case manager maintain close con-
tact with qualified veterans who be-

come employed to help assure adjust-
ment to employment;

(2) Veteran discuss any plan to leave
employment during the trial work pe-
riod with the case manager.

(Authority: 38 U.S.C. 1163(c))

(b) Coordination with the Adjudication
Division. The VR&C Division will in-
form the Adjudication Division in writ-
ing upon employment of the participat-
ing qualified veteran during a program
of either vocational rehabilitation
services or counseling and employment
services and when such employment
has continued for 12 consecutive
months. See § 3.343(c)(2) of this title.

(Authority: 38 U.S.C. 1163(a))

§ 21.6523 Entry and reentry into a pro-
gram of counseling and employ-
ment services under 38 U.S.C.
3104(a) (2) and (5).

(a) Dates of entry. A qualified veteran,
not eligible to receive Chapter 31 bene-
fits, may not enter or pursue a pro-
gram of counseling and employment
services under 38 U.S.C. 3104(a) (2) and
(5), before February 1, 1985, or later
than December 31, 1992.

(Authority: 38 U.S.C. 1163; Pub. L. 100–687;
Pub. L. 102–291)

(b) Reentry. The provisions of para-
graph (a) of this section are also appli-
cable to veterans being provided addi-
tional counseling and employment
services following a redetermination of
eligibility and entitlement to such
services.

(Authority: 38 U.S.C. 1163; Pub. L. 100–687;
Pub. L. 102–291)

[51 FR 19333, May 29, 1986. Redesignated at 53
FR 4397, Feb. 16, 1988, as amended at 55 FR
17273, Apr. 24, 1990; 58 FR 41637, Aug. 5, 1993]

§ 21.6525 [Reserved]

Subpart K—All Volunteer Force
Educational Assistance Pro-
gram (Montgomery GI Bill—
Active Duty)

AUTHORITY: 38 U.S.C. 501(a), chs. 30, 36, un-
less otherwise noted.

SOURCE: 53 FR 1757, Jan. 22, 1988, unless
otherwise noted.
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§ 21.7000 Establishment of educational
assistance program.

(a) Establishment. An educational as-
sistance program for certain veterans
and servicemembers is established.

(Authority: 38 U.S.C. 3001(1); Pub. L. 98–525)

(b) Purpose. The purpose of this pro-
gram is as stated in 38 U.S.C. 3001.

(Authority: 38 U.S.C. 3001)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28383, July 11, 1990; 61 FR 26116, May 24,
1996]

DEFINITIONS

§ 21.7020 Definitions.
For the purposes of regulations from

§21.7000 through § 21.7499 of this part
and the payment of basic educational
assistance and supplemental edu-
cational assistance under 38 U.S.C.
chapter 30, the following definitions
apply.

(a) Definitions of participants—(1)
Servicemember. The term servicemember
means anyone who:

(i) Meets the eligibility requirements
of § 21.7042 or § 21.7044 of this part, and

(ii) Is on active duty with the Army,
Navy, Air Force, Marine Corps, Coast
Guard, Public Health Service or Na-
tional Oceanographic and Atmospheric
Administration.

(Authority: 38 U.S.C. 3016; Pub. L. 98–525)

(2) Veteran. The term veteran means
anyone who—

(i) Meets the eligibility requirements
of § 21.7042 or § 21.7044 of this part, and

(ii) Is not on active duty. The term
veteran includes an individual who is
actively participating in the Selected
Reserve.

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

(b) Other definitions—(1) Active duty.
(i) The term active duty means—
(A) Full-time duty in the Armed

Forces, other than active duty for
training,

(B) Full-time duty (other than for
training purposes) as a commissioned
officer of the Regular or Reserve Corps
of the Public Health Service,

(C) Full-time duty as a commissioned
officer of the National Oceanic and At-
mospheric Administration, and

(D) Authorized travel to or from such
duty or service.

(ii) The term active duty does not in-
clude any period during which an indi-
vidual:

(A) Was assigned full time by the
Armed Forces to a civilian institution
for a course of education which was
substantially the same as established
courses offered to civilians,

(B) Served as a cadet or midshipman
at one of the service academies, or

(C) Served under the provisions of 10
U.S.C. 511(d) pursuant to an enlistment
in the Army National Guard or the Air
National Guard, or as a Reserve for
service in the Army Reserve, Naval Re-
serve, Air Force Reserve, Marine Corps
Reserve, or Coast Guard Reserve.

(Authority: 38 U.S.C. 101(21), 3002(6); Pub. L.
98–525)

(iii) When referring to individuals
who, before November 30, 1989, had
never served on active duty (as that
term is defined by § 3.6b of this title),
the term ‘‘active duty’’ when used in
this subpart includes full-time Na-
tional Guard duty first performed after
November 29, 1989, by a member of the
Army National Guard of the United
States or the Air National Guard of the
United States in the servicemember’s
status as a member of the National
Guard of a State for the purpose of or-
ganizing, administering, recruiting, in-
structing or training the National
Guard.

(Authority: 38 U.S.C. 3002(7); Pub. L. 101–510,
sec. 563(b)) (Nov. 5, 1990)

(2) Attendance The term attendance
means the presence of a veteran or
servicemember—

(i) In the class where the approved
course is being taught in which he or
she is enrolled, or

(ii) At a training establishment, or
(iii) Any other place of instruction,

training or study designated by the
educational institution or training es-
tablishment where the veteran or
servicemember is enrolled and is pursu-
ing a program of education.

(Authority: 38 U.S.C 3034, 3680(g))
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(3) Audited course. The term audited
course has the same meaning as pro-
vided in § 21.4200(i) of this part.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525)

(4) Basic educational assistance. The
term basic educational assistance means
a monetary benefit payable to all indi-
viduals who meet basic requirements
for eligibility under chapter 30, title 38
U.S.C., for pursuit of a program of edu-
cation.

(Authority: 38 U.S.C. 3002(1); Pub. L. 98–525)

(5) Break in service. (i) Except as pro-
vided in paragraph (b)(5)(ii) of this sec-
tion, the term break in service means a
period of more than 90 days between
the date when an individual is released
from active duty or otherwise receives
a complete separation from active duty
service and the date he or she reenters
on active duty.

(ii) A period during which an individ-
ual is assigned full time by the Armed
Forces to a civilian institution for a
course of education substantially the
same as established courses offered to
civilians is not a break in service.

(Authority: 38 U.S.C. 3011, 3021)

(6) Continuous active duty. (i) The
term continuous active duty means ac-
tive duty served without interruption.
An interruption in service will only be
found when the individual receives a
complete separation from active duty.

(ii) A period during which an individ-
ual on active duty is assigned full time
by the Armed Forces to a civilian insti-
tution for a course of education sub-
stantially the same as established
courses offered to civilians will not in-
terrupt the continuity of the individ-
ual’s active duty.

(iii) If an individual, during his or her
initial obligated period of active-duty
service, is separated from active duty
to pursue a course of education at a
service academy or a post-secondary
school preparatory to enrollment at a
service academy, no interruption in
service will be found and the individ-
ual’s service will be considered contin-
uous active-duty service, provided he
or she—

(A) Commences pursuit of a course of
education at a service academy or post-
secondary school,

(B) Fails to complete the course of
education, and

(C) Immediately reenters on a period
of active duty.

(iv) An individual who is discharged
or released from active duty for a rea-
son stated in paragraph (b)(6)(iv) of
this section after serving not more
than 12 months of his or her initial ob-
ligated period of active duty, and who
subsequently reenlists or reenters on a
period of active duty, will not be con-
sidered to have an interruption in serv-
ice. Except as provided in paragraph
(b)(6)(v) of this section, the individual’s
service during the two periods will be
considered continuous active-duty
service for the aggregate length of the
two service periods. However, the indi-
vidual’s discharge or release from the
initial obligated period of service must
have been:

(A) For a service-connected disabil-
ity,

(B) For a medical condition which
preexisted such active-duty service and
is not service connected,

(C) For a physical or mental condi-
tion not characterized as a disability
and not resulting from the individual’s
own willful misconduct which inter-
fered with the individual’s performance
of duty as determined by the Secretary
concerned, or

(D) Involuntary, for the convenience
of the Government as a result of a re-
duction in force as determined by the
Secretary concerned.

(v) If the second period of active-duty
service referred to in paragraph
(b)(6)(iv) of this section is of such na-
ture or character that, when aggre-
gated with the initial period of service
referred to in that paragraph, it would
cause the individual to be divested of
entitlement to educational assistance
otherwise established by the initial pe-
riod of active duty, the two periods of
service will not be aggregated and will
not be considered a single period of
continuous active duty.

(vi) Time lost will not be considered
to interrupt the continuity of service.
For the purpose of this section, ‘‘time
lost’’ includes excess leave, noncred-
itable time and not-on-duty time.

(Authority: 38 U.S.C. 3011, 3012)
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(7) Cost of course. The term cost of
course means the total cost for tuition
and fees for a course which an edu-
cational institution charges to non-
veterans whose circumstances are simi-
lar to veterans enrolled in the same
course. Cost of course does not include
the cost of supplies which the student
is required to purchase at his or her
own expense.

(Authority: 38 U.S.C. 3032; Pub. L. 98–525)

(8) Deficiency course. The term defi-
ciency course means any secondary
level course or subject not previously
completed satisfactorily which is spe-
cifically required for pursuit of a post-
secondary program of education.

(Authority: 38 U.S.C. 3034; Pub. L. 98–525)

(9) Dependent. The term dependent
means:

(i) A spouse as defined in § 3.50(c) of
this chapter,

(ii) A child who meets the require-
ments of § 3.57 of this chapter, or

(iii) A parent who meets the require-
ments of § 3.59 of this chapter.

(Authority: 38 U.S.C. 3015(d); Pub. L. 98–525)

(10) Divisions of the school year. The
term divisions of the school year has the
same meaning as provided in § 21.4200(b)
of this part.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525)

(11) Drop-add period. The term drop-
add period has the same meaning as
provided in § 21.4200(1) of this part.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525)

(12) Educational assistance. The term
educational assistance means basic edu-
cational assistance, supplemental edu-
cational assistance, and all additional
amounts payable, commonly called
kickers.

(Authority: 38 U.S.C. 3002; Pub. L. 98–525)

(13) Educational objective. An edu-
cational objective is one that leads to
the awarding of a diploma, degree or
certificate which reflects educational
attainment.

(Authority: 38 U.S.C. 3002(3), 3452(b); Pub. L.
98–525)

(14) Enrollment. The term enrollment
has the same meaning as provided in
§ 21.4200(n) of this part.

(Authority: 38 U.S.C. 3034, 3680(g); Pub. L. 98–
525)

(15) Enrollment period. The term en-
rollment period has the same meaning as
provided § 21.4200(p) of this part.

(Authority: 38 U.S.C. 3034, 3680(g); Pub. L. 98–
525)

(16) Holiday vacation. The term holi-
day vacation means a customary, rea-
sonable vacation period connected with
a Federal or State legal holiday which
is identified as a holiday vacation in
the educational institution’s approved
literature. Generally, VA will interpret
a reasonable period as not more than
one calendar week at Christmas and
one calendar week at New Year’s and
shorter periods of time in connection
with other legal holidays.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(17) In residence on a standard quarter-
or semester-hour basis. The term in resi-
dence on a standard quarter- or semester-
hour basis has the same meaning as
provided in § 21.4200(r) of this part.

(Authority: 38 U.S.C. 3034, 3688(c); Pub. L. 98–
525)

(18) Institution of higher learning. The
term institution of higher learning has
the same meaning as provided in
§ 21.4200(h) of this part.

(Authority: 38 U.S.C. 3034, 3688; Pub. L. 98–
525)

(19) Mitigating circumstances. (i) The
term mitigating circumstances means cir-
cumstances beyond the veteran’s or
servicemember’s control which prevent
him or her from continuously pursuing
a program of education. The following
circumstances are representative of
those which VA considers to be miti-
gating. This list is not all-inclusive.

(A) An illness of the veteran or
servicemember,

(B) An illness or death in the veter-
an’s or servicemember’s family,

(C) An unavoidable change in the vet-
eran’s conditions of employment,

(D) An unavoidable geographical
transfer resulting from the veteran’s
employment,
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(E) Immediate family or financial ob-
ligations beyond the control of the vet-
eran which require him or her to sus-
pend pursuit of the program of edu-
cation to obtain employment.

(F) Discontinuance of the course by
the educational institution,

(G) Unanticipated active duty for
training,

(H) Unanticipated difficulties in car-
ing for the veteran’s or eligible per-
son’s child or children.

(ii) In the first instance of a with-
drawal after May 31, 1989, from a course
or courses for which the veteran re-
ceived educational assistance under
title 38, U.S. Code, VA will consider
that mitigating circumstances exist
with respect to courses totaling not
more than six semester hours or the
equivalent.

(Authority: 38 U.S.C. 3034, 3680(a)(1); Pub. L.
100–689) (June 1, 1989)

(20) Nonpunitive grade. The term non-
punitive grade has the same meaning as
provided in § 21.4200(j) of this part.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525)

(21) Normal commuting distance. The
term normal commuting distance has the
same meaning as provided in
§ 21.4200(m) of this part.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(22) Professional or vocational objective.
A professional or vocational objective
is one that leads to an occupation. It
may include educational objectives es-
sential to prepare for the chosen occu-
pation. When a program consists of a
series of courses not leading to an edu-
cational objective, these courses must
be directed toward attainment of a des-
ignated professional or vocational ob-
jective.

(Authority: 38 U.S.C. 3002(3); Pub. L. 98–525)

(23) Program of education. A program
of education—

(i) Is any unit course or subject or
combination of courses or subjects
which is pursued by a veteran or
servicemember at an educational insti-
tution, and which is required by the
Secretary of the Small Business Ad-
ministration as a condition to obtain-

ing financial assistance under the pro-
visions of 15 U.S.C. 636; or

(ii) Is a combination of subjects or
unit courses pursued at an educational
institution. The combination generally
is accepted as necessary to meet re-
quirements for a predetermined edu-
cational, professional or vocational ob-
jective. It may consist of subjects or
courses which fulfill requirements for
more than one objective if all objec-
tives pursued are generally recognized
as being related to a single career field;
and

(iii) Includes an approved full-time
program of apprenticeship or of other
on-job training.

(Authority: 38 U.S.C. 3002(3), 3452(b); Pub L
98–525, Pub. L 99–576)

(24) Punitive grade. The term punitive
grade has the same meaning as pro-
vided in § 21.4200(k) of this part.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525)

(25) Pursuit. (i) The term pursuit
means to work, while enrolled, towards
the objective of a program of edu-
cation. This work must be in accord-
ance with approved institutional policy
and regulations, and applicable criteria
of title 38 U.S.C.; must be necessary to
reach the program’s objective; and
must be accomplished through—

(A) Resident courses (including
teacher training courses and similar
courses which VA considers to be resi-
dent training),

(B) Independent study courses,
(C) Correspondence courses,
(D) An apprenticeship or other on-job

training program,
(E) A graduate program of research

in absentia,
(F) Medical-dental internships and

residencies, nursing courses and other
medical-dental specialty courses, or

(G) A flight training course during
the period beginning on September 30,
1990, and ending on September 30, 1994.

(ii) VA will consider a veteran who
qualifies for payment during an inter-
val between terms or school closing, or
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who qualifies for payment during a hol-
iday vacation to be in pursuit of a pro-
gram of education during the interval,
school closing, or holiday vacation.

(Authority: 38 U.S.C. 3034, 3680(g); Pub. L. 98–
525)

(26) Refresher course. The term ‘‘re-
fresher course’’ means—

(i) Either a course at the elementary
or secondary level to review or update
material previously covered in a course
that has been satisfactorily completed,
or

(ii) A course which permits an indi-
vidual to update knowledge and skills
or be instructed in the technological
advances which have occurred in the
individual’s field of employment during
and since the period of the individual’s
active military service.

(Authority: 38 U.S.C. 3034(a))

(27) Remedial course. The term reme-
dial course means a course designed to
overcome a deficiency at the elemen-
tary or secondary level in a particular
area of study, or a handicap, such as in
speech.

(Authority: 38 U.S.C. 3034, 38 U.S.C. 3491(a)(2);
Pub. L. 98–525)

(28) Secretary. The term Secretary
means the Secretary of Defense with
respect to members of the Armed
Forces under the jurisdiction of the
Secretary of a military department,
and the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3002(5); Pub. L. 98–525)

(29) School, educational institution, in-
stitution. The terms school, educational
institution, and institution mean—

(i) Any vocational school, cor-
respondence school, business school,
junior college, teachers’ college, col-
lege, normal school, professional
school, university or scientific or tech-
nical institution;

(ii) Any public or private elementary
school or secondary school which offers
courses for adults, provided that the
courses lead to an objective other than
an elementary school diploma, a high
school diploma or their equivalents;
and

(iii) An entity, during the period be-
ginning on November 2, 1994, and end-
ing on September 30, 1996, other than
an institution of higher learning, that
provides training required for comple-
tion of a State-approved alternative
teacher certification program.

(Authority: 38 U.S.C. 3002(8), 3452(c); Pub. L.
98–525, Pub. L. 103–446)

(30) School year. The term school year
means generally a period of 2 semesters
or 3 quarters which is not less than 30
nor more than 39 weeks in total length.

(Authority: 38 U.S.C. 3034; Pub. L. 98–525)

(31) Selected Reserve. The term Se-
lected Reserve means the Selected Re-
serve of the Ready Reserve of any of
the reserve components (including the
Army National Guard of the United
States and the Air National Guard of
the United States) of the Armed
Forces, as required to be maintained
under section 268(b), 10 U.S.C.

(Authority: 38 U.S.C. 3002(4); Pub. L. 98–525)

(32) Standard class session. The term
standard class session has the same
meaning as provided in § 21.4200(g) of
this part.

(Authority: 38 U.S.C. 3034; 3688(c); Pub. L. 98–
525)

(33) Standard college degree. The term
standard college degree has the same
meaning as provided in § 21.4200(e) of
this part.

(Authority: 38 U.S.C. 3034, 3688; Pub. L. 98–
525)

(34) Supplemental educational assist-
ance. The term supplemental educational
assistance means a benefit payable to a
veteran or servicemember as a supple-
ment to his or her basic educational as-
sistance for pursuit of a program of
education under 38 U.S.C. ch. 30.

(Authority: 38 U.S.C. 3002(2); Pub. L. 98–525)

(35) Established charge. The term es-
tablished charge means the lesser of—

(i) The charge for the correspondence
course or courses determined on the
basis of the lowest extended time pay-
ment plan offered by the educational
institution and approved by the appro-
priate State approving agency, or
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(ii) The actual cost to the
servicemember or veteran.

(Authority: 38 U.S.C. 3034, 3686(a)(1))

(36) Date of affirmance. The term date
of affirmance means the date (after the
expiration of ten days after a veteran
or servicemember signs an enrollment
agreement for a correspondence
course), on which the veteran or
servicemember signs and submits to
VA a written agreement affirming the
enrollment agreement.

(Authority: 38 U.S.C. 3034, 3686)

(37) Training establishment. The term
training establishment means any estab-
lishment providing apprentice or other
on-job training, including those under
the supervision of a college or univer-
sity or any State department of edu-
cation, or any State apprenticeship
agency or any State board of voca-
tional education, or any joint appren-
ticeship committee, or the Bureau of
Apprenticeship and Training estab-
lished in accordance with 29 U.S.C.
Chapter 4C, or any agency of the Fed-
eral Government authorized to super-
vise such training.

(Authority; 38 U.S.C 1434, 3687)

(38) Disabling effects of chronic alcohol-
ism. (i) The term disabling effects of
chronic alcoholism means alcohol-in-
duced physical or mental disorders or
both, such as habitual intoxication,
withdrawal, delirium, amnesia, demen-
tia, and other like manifestations of
chronic alcoholism which, in the par-
ticular case—

(A) Have been medically diagnosed as
manifestations of alcohol dependency
or chronic alcohol abuse, and

(B) Are determined to have prevented
commencement or completion of the
affected individual’s chosen program of
education.

(ii) A diagnosis of alcoholism, chron-
ic alcoholism, alcohol-dependency,
chronic alcohol abuse, etc., in and of it-
self, does not satisfy the definition of
this term.

(iii) Injury sustained by a veteran as
a proximate and immediate result of
activity undertaken by the veteran
while physically or mentally unquali-
fied to do so due to alcoholic intoxica-

tion is not considered a disabling effect
of chronic alcoholism.

(Authority: 38 U.S.C. 105, 3031(d); Pub. L. 100–
689) (Nov. 18, 1988)

(39) Cooperative course. The term coop-
erative course means a full-time pro-
gram of education which consists of in-
stitutional courses and alternate
phases of training in a business or in-
dustrial establishment with the train-
ing in the business of industrial estab-
lishment being strictly supplemental
to the institutional portion.

(Authority: 38 U.S.C. 3002, 3482(a); Pub. L.
100–689) (Jan. 1, 1989)

(40) Open period. The term ‘‘open pe-
riod’’ means a period of time beginning
on December 1, 1988, and ending on
June 30, 1989.

(Authority: 38 U.S.C. 3018; Pub. L. 100–689)
(Nov. 18, 1988)

(41) Persian Gulf War. The term ‘‘Per-
sian Gulf War’’ means the period begin-
ning on August 2, 1990, and ending on
the date thereafter prescribed by Presi-
dential proclamation or by law.

(Authority: 38 U.S.C. 101(33); Pub. L. 102–25)

(42) Continuously enrolled. The term
continuously enrolled means being in an
enrolled status at an educational insti-
tution for each day during the school
year, and for consecutive school years.
Continuity of enrollment is not broken
by holiday vacations; vacation periods;
periods during the school year between
terms, quarters, or semesters; or by
nonenrollment during periods of enroll-
ment outside the school year (e.g.,
summer sessions).

(Authority: Sec. 313(b), Pub. L. 102–568, 106
Stat. 4333)

(43) Alternative teacher certification
program. The term alternative teacher
certification program, for the purposes of
determining whether an entity offering
such a program is a school, educational
institution or institution as defined in
paragraph (b)(29)(iii) of this section,
means a program leading to a teacher’s
certificate that allows individuals with
a bachelor’s degree or graduate degree
to obtain teacher certification without
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enrolling in an institution of higher
learning.

(Authority: 38 U.S.C. 3452(c))

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28383, July 11, 1990; 56 FR 20130, May 2,
1991; 57 FR 15023, Apr. 24, 1992; 58 FR 26241,
May 3, 1993; 59 FR 24051, May 10, 1994; 61 FR
6785, Feb. 22, 1996; 61 FR 29297, June 10, 1996]

CLAIMS AND APPLICATIONS

§ 21.7030 Applications, claims and in-
formal claims.

(a) Applications. (1) An individual
must file all claims for educational as-
sistance with VA. The claims must be
in the form prescribed by the Sec-
retary.

(2) An individual on active duty must
consult with his or her service edu-
cation officer before applying for edu-
cational assistance.

(Authority: 38 U.S.C. 3034(a), 3471; Pub. L. 98–
525)

(b) Informal claim. VA will consider
any communication from an individ-
ual, an authorized representative or a
Member of Congress to be an informal
claim if it indicates an intent to apply
for educational assistance. Upon re-
ceipt of an informal claim, if a formal
claim has not been filed, VA will pro-
vide an application form to the claim-
ant. If VA receives the application
form within one year from the date VA
provided it, VA will consider the claim
to have been filed on the date VA re-
ceived the informal claim.

(Authority: 38 U.S.C. 3034(a), 3471; Pub. L. 98–
525)

(c) Enrollment is not an informal claim.
The act of enrolling in an approved
school does not in itself constitute an
informal claim.

(Authority: 38 U.S.C. 3034(a), 3471; Pub. L. 98–
525)

§ 21.7032 Time limits.
(a) Scope of this section. The provi-

sions of this section are applicable to
original applications, formal or infor-
mal; to reopened claims; and, to the ex-
tent indicated in paragraph (f) of this
section, to elections to receive edu-
cational assistance under 38 U.S.C.
chapter 30.

(Authority: 38 U.S.C. 3018B, 3034(a), 3471)

(b) Abandoned claim. VA will consider
a claim to be abandoned when VA re-
quests evidence in connection with the
claim, and the claimant does not fur-
nish the evidence within one year of
the date of the request. After the expi-
ration of one year, VA will not take
further action unless a new claim is re-
ceived.

(Authority: 38 U.S.C. 5103(a))

(c) New claim. When a claim has been
abandoned, VA will consider any subse-
quent communication which meets the
requirements of an informal claim to
be a new claim. VA will consider the
date of receipt of the subsequent com-
munication to be the date of the new
claim.

(Authority: 38 U.S.C. 3034(a), 3471; Pub. L. 98–
525)

(d) Failure to furnish form or notice of
time limit. (1) VA’s failure to furnish
any form or information concerning
the right to file a claim or to furnish
notice of the time limit for the filing of
a claim will not extend the periods al-
lowed for these actions.

(2) Time limits within which claim-
ants or beneficiaries are required to act
to perfect a claim or challenge an ad-
verse VA decision may be extended for
good cause shown. When an extension
is requested after expiration of a time
limit, the action required of the claim-
ant or beneficiary must be taken con-
currently with or prior to the filing of
a request for extension of the time
limit, and good cause must be shown as
to why the required action could not
have been taken during the original
time period and could not have been
taken sooner than it was. Denials of
time limit extensions are separately
appealable issues.

(Authority: 38 U.S.C. 5101, 5113)

(3) VA’s failure to furnish an eligible
person notice of the time limit within
which evidence must be submitted to
complete a claim, or notice of the time
limit within which to challenge an ad-
verse VA decision, shall extend the
time limit for such action in accord-
ance with the provisions of § 3.110 of
this chapter.

(Authority: 38 U.S.C. 5101, 5113)
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(e) Time limit for filing a claim for an
extended period of eligibility. A claim for
an extended period of eligibility as de-
scribed in § 21.7051 of this part must be
received by VA by the later of the fol-
lowing dates:

(1) One year from the date on which
the veteran’s original period of eligi-
bility ended.

(2) One year from the date on which
the physical or mental disability
ceased to prevent the veteran from be-
ginning or resuming his or her chosen
program of education.

(Authority: 38 U.S.C. 3031(d), Pub. L. 98–525)

(f) Time limit for completing certain
elections. An individual who seeks to es-
tablish eligibility to receive edu-
cational assistance under § 21.7045
must—

(1) Within one year of the date of the
VA letter or other written notice to
the individual indicating that addi-
tional evidence is needed in order to
complete the claim, submit that evi-
dence to VA. This time limit may be
extended if the individual is able to
show good cause for an extension of the
period to the date on which he or she
actually submits the additional evi-
dence; and

(2) Submit the $1,200 VA is required
pursuant to § 21.7045(c)(2) to collect be-
fore educational assistance can be
awarded. A delay in submitting the
$1,200 may result in a later effective
date for the award to the individual,
and in no event will VA accept pay-
ment of the $1,200 from the individual
after the last date of eligibility as de-
termined by § 21.7050 or § 21.7051. See
§ 21.7131(k).

(Authority: 38 U.S.C. 3018B)

[53 FR 1757, Jan. 22, 1988, as amended at 56
FR 11671, Mar. 20, 1991; 58 FR 63530, Dec. 2,
1993; 61 FR 6785, Feb. 22, 1996]

ELIGIBILITY

§ 21.7040 Eligibility for basic edu-
cational assistance.

Eligibility for basic educational as-
sistance can be established by:

(a) Some individuals who first be-
come members of the Armed Forces or
who first enter on active duty as a
member of the Armed Forces after
June 30, 1985, and

(b) Some individuals who are eligible
for educational assistance allowance
under 38 U.S.C. chapter 34.

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28384, July 11, 1990]

§ 21.7042 Basic eligibility require-
ments.

An individual must meet the require-
ments of this section, § 21.7044 or
§ 21.7045 in order to be eligible for basic
educational assistance. In determining
whether an individual has met the
service requirements of this section,
VA will exclude any period during
which the individual is not entitled to
credit for service for the periods of
time specified in § 3.15.

(Authority: 38 U.S.C. 3011, 3012, 3018A; Pub. L.
101–510) (Nov. 5, 1990)

(a) Eligibility based solely on active
duty. An individual may establish eligi-
bility for basic educational assistance
based on service on active duty under
the following terms, conditions and re-
quirements.

(1) The individual must after June 30,
1985, either—

(i) First become a member of the
Armed Forces, or

(ii) First enter on active duty as a
member of the Armed Forces;

(2) Except as provided in paragraph
(a)(5) of this section the individual
must

(i) Serve at least three years of con-
tinuous active duty in the Armed
Forces, or

(ii) In the case of an individual whose
initial period of active duty is less than
three years, serve at least two years of
continuous active duty in the Armed
Forces;

(3) Except as provided in paragraph
(a)(6) of this section, the individual be-
fore completing the service require-
ments of this paragraph must either—

(i) Complete the requirements of a
secondary school diploma (or an
equivalency certificate), or

(ii) Successfully complete the equiva-
lent of 12 semester hours or the equiva-
lent in a program of education leading
to a standard college degree; and

(Authority: 38 U.S.C. 3011, 3012, 3016)
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(4) After completing the service re-
quirements of this paragraph the indi-
vidual must—

(i) Continue on active duty, or
(ii) Be discharged from service with

an honorable discharge, or
(iii) Be released after service on ac-

tive duty characterized by the Sec-
retary concerned as honorable service,
and

(A) Be placed on the retired list, or
(B) Be transferred to the Fleet Re-

serve or Fleet Marine Corps Reserve, or
(C) Be placed on the temporary dis-

ability retired list, or
(iv) Be released from active duty for

further service in a reserve component
of the Armed Forces after service on
active duty characterized by the Sec-
retary concerned as honorable service.

(5) An individual who does not meet
the requirements of paragraph (a)(2) of
this section is eligible for basic edu-
cational assistance when he or she is
discharged or released from active
duty—

(i) For a service-connected disability,
or

(ii) For a medical condition which
preexisted service on active duty and
which VA determines is not service
connected, or (July 1, 1985)

(iii) Under 10 U.S.C. 1173 (hardship
discharge), or

(iv) For convenience of the govern-
ment—

(A) After completing at least 20 con-
tinuous months of active duty if his or
her initial obligated period of active
duty is less than three years, or

(B) After completing 30 continuous
months of active duty if his or her ini-
tial obligated period of active duty is
at least three years, or

(v) Involuntarily for the convenience
of the government as a result of a re-
duction in force, as determined by the
Secretary of the military department
concerned in accordance with regula-
tions prescribed by the Secretary of
Defense or by the Secretary of Trans-
portation with respect to the Coast
Guard when it is not operating as a
service in the Navy, or

(vi) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-

formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3011; Pub. L. 98–525,
Pub. L. 99–576, Pub. L. 100–689, Pub. L. 101–
510) (Oct. 19, 1984)

(6) An individual who does not meet
the requirements of paragraph (a)(3) of
this section nevertheless is eligible for
basic educational assistance if he or
she—

(i) Was on active duty on August 2,
1990, and

(ii) Completes the requirements of a
secondary school diploma (or an
equivalency certificate) before October
29, 1994.

(Authority: 38 U.S.C. 3011)

(b) Eligibility based on active duty serv-
ice and service in the Selected Reserve. An
individual may establish eligibility for
basic educational assistance based on a
combination of service on active duty
and service in the Selected Reserve
under the following terms, conditions
and requirements.

(1) The individual must, after June
30, 1985, either—

(i) First become a member of the
Armed Forces, or

(ii) First enter on active duty as a
member of the Armed Forces;

(2) The individual before completing
the service requirements of this para-
graph must either—

(i) Complete the requirements of a
high school diploma (or an equivalency
certificate),

(ii) Successfully complete the equiva-
lent of 12 semester hours or the equiva-
lent in a program of education leading
to a standard college degree;

(Authority: 38 U.S.C. 3011, 3012, 3016)

(3) Except as provided in paragraph
(b)(6) of this section, the individual
must serve at least two years of con-
tinuous active duty in the Armed
Forces characterized by the Secretary
concerned as honorable service.

(4) Except as provided in paragraph
(b)(7) of this section, after completion
of active duty service, the individual
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must serve at least four continuous
years of service in the Selected Re-
serve. An individual whose release from
active duty service occurs after Decem-
ber 17, 1989, must begin this service in
the Selected Reserve within one year
from the date of his or her release from
active duty. During this period of serv-
ice in the Selected Reserve the individ-
ual must satisfactorily participate in
training as prescribed by the Secretary
concerned.

(Authority: 38 U.S.C. 3012(a)(1); Pub. L. 100–
689, Pub. L. 101–237)

(5) The individual must, after com-
pletion of all service described in this
paragraph

(i) Be discharged from service with
an honorable discharge, or

(ii) Be placed on the retired list, or
(iii) Be transferred to the Standby

Reserve or an element of the Ready Re-
serve other than the Selected Reserve
after service in the Selected Reserve
characterized by the Secretary con-
cerned as honorable service, or

(iv) Continue on active duty, or
(v) Continue in the Selected Reserve.
(6) An individual is exempt from serv-

ing two years on active duty as pro-
vided in paragraph (b)(3) of this section
when the individual is discharged or re-
leased from the Armed Forces during
those two years—

(i) For a service-connected disability,
or

(ii) For a medical condition which
preexisted such service on active duty
and which VA determines is not service
connected, or (July 1, 1985)

(iii) Under 10 U.S.C. 1173 (hardship
discharge), or

(iv) In the case of an individual dis-
charged or released after 20 months of
such service, for the convenience of the
Government, or

(v) Involuntarily, for convenience of
the Government as a result of a reduc-
tion in force as determined by the Sec-
retary of the military department con-
cerned in accordance with regulations
prescribed by the Secretary of Defense
or by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy, or

(vi) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the

individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3011; Pub. L. 98–525,
Pub. L. 99–576, Pub. L. 100–689, Pub. L. 101–
510) (Oct. 19, 1984)

(7) An individual is exempt from serv-
ing four years in the Selected Reserve
as provided in paragraph (b)(4) of this
section when—

(i) After completion of the active
duty service required by this paragraph
the individual serves a continuous pe-
riod of service in the Selected Reserve
and is discharged or released from serv-
ice in the Selected Reserve—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted the individual’s becoming a
member of the Selected Reserve and
which VA determines is not service
connected, or (July 1, 1985)

(C) Under 10 U.S.C. 1173 (hardship dis-
charge), or

(D) After a minimum of 30 months of
such service for the convenience of the
Government, or

(E) Involuntarily for the convenience
of the Government as a result of a re-
duction in force, as determined by the
Secretary of the military department
concerned in accordance with regula-
tions prescribed by the Secretary of
Defense or by the Secretary of Trans-
portation with respect to the Coast
Guard when it is not operating as a
service in the Navy, or

(F) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
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it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3011; Pub. L. 98–525,
Pub. L. 99–576, Pub. L. 100–689, Pub. L. 101–
510) (Oct. 19, 1984)

(ii) The individual is obligated at the
beginning of the two years active duty
described in paragraph (b)(3) of this
section to serve the four years in the
Selected Reserve as described in sub-
paragraph (b)(4) of this section, and
during the two years of active duty
service he or she is discharged or re-
leased from active duty in the Armed
Forces—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted that period of active duty
and which VA determines is not service
connected. (Oct. 1, 1987)

(iii) Before completing four years
service in the Selected Reserve, the in-
dividual ceases to be a member of the
Selected Reserve during the period be-
ginning on October 1, 1991, and ending
on September 30, 1999, by reason of the
inactivation of the individual’s unit of
assignment or by reason of involuntar-
ily ceasing to be designated as a mem-
ber of the Selected Reserve pursuant to
10 U.S.C. 268(b). However, this exemp-
tion from the four-year service require-
ment does not apply to a reservist who
ceases to be a member of the Selected
Reserve under adverse conditions as
characterized by the Secretary of the
military department concerned, or to a
reservist who after having involuntar-
ily ceased to be a member of the Se-
lected Reserve is involuntarily sepa-
rated from the Armed Forces under ad-
verse conditions as characterized by
the Secretary of the military depart-
ment concerned.

(Authority: 10 U.S.C. 16133(b)(1); 38 U.S.C.
3012(b)(1)(B); sec. 4421(b) and (c), Pub. L. 102–
484, 106 Stat. 2718)

(8) For purposes of determining con-
tinuity of Selected Reserve service, the
Secretary concerned may prescribe by
regulation a maximum period of time
during which the individual is consid-
ered to have continuous service in the
Selected Reserve even though he or
she—

(i) Is unable to locate a unit of the
Selected Reserve of the individual’s

Armed Force that the individual is eli-
gible to join or that has a vacancy, or

(ii) Is not attached to a unit of the
Selected Reserve for any reason pre-
scribed by the Secretary concerned by
regulation other than those stated in
paragraph (b)(8)(i) of this section.

(9) Any decision as to the continuity
of an individual’s service in the Se-
lected Reserve made by the Depart-
ment of Defense or the Department of
Transportation under regulations de-
scribed in paragraph (b)(8) of this sec-
tion shall be binding upon VA.

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525, Pub. L. 100–689) (July 1, 1985, Oct. 1, 1987)

(c) Eligibility based on withdrawal of
election not to enroll. As stated in para-
graph (f) of this section, a veteran or
servicemember who elects not to enroll
in this educational assistance program
is generally not eligible for educational
assistance. However, such a person
may establish eligibility by meeting
the requirements of this paragraph.

(1) The individual must withdraw an
election not to enroll. Only someone
who meets the provisions of this sub-
paragraph may make this withdrawal.
Such a withdrawal is irrevocable. The
withdrawal may only be made during
the period beginning on December 1,
1988, and ending on June 30, 1989, by a
servicemember who—

(i) Must have first become a member
of the Armed Forces or first entered on
active duty as a member of the Armed
Forces during the period beginning
July 1, 1985, and ending June 30, 1988;

(ii) As of the day of withdrawal of the
election must have served continuously
on active duty without a break in serv-
ice since the date the individual first
became a member of the Armed Forces
or first entered on active duty as a
member of the Armed Forces;

(iii) Must be serving on active duty
on the day he or she withdraws the
election;

(iv) Withdraws the election in the
form prescribed by the Secretary of De-
fense or in the case of the Coast Guard
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.
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(2) The individual must continue to
serve the period of service that the in-
dividual was obligated to serve on De-
cember 1, 1988.

(3) The individual must:
(i) Complete the period of service

that he or she was obligated to serve
on December 1, 1988, which will include
completion of a period of extension or
reenlistment if an individual’s initial
obligated period of service was sched-
uled to end after November 30, 1988, but
he or she extended an enlistment or re-
enlisted before December 1, 1988; or

(ii) Before completing the period of
service he or she was obligated to serve
on December 1, 1988, have been dis-
charged or released from active duty
for—

(A) A service-connected disability, or
(B) A medical condition which

preexisted that period of service and
which the Secretary determines is not
service connected, or

(C) Hardship (10 U.S.C. 1173); or
(iii) Before completing the period of

service he or she was obligated to serve
on December 1, 1988, have been—

(A) Discharged or released from ac-
tive duty for the convenience of the
Government after completing not less
than 20 months of that period of serv-
ice if such period was less than three
years, or 30 months, if that period was
at least three years;

(B) Involuntarily discharged or re-
leased from active duty for the conven-
ience of the Government as a result of
a reduction in force as determined by
the Secretary concerned in accordance
with regulations prescribed by the Sec-
retary of Defense; or

(C) Discharged or released from ac-
tive duty for a physical or mental con-
dition that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of the military department
concerned in accordance with regula-
tions prescribed by the Secretary of
Defense (or by the Secretary of Trans-
portation for the Coast Guard when the
Coast Guard is not operating as a serv-
ice of the Navy).

(4) Before completing the service he
or she was obligated to serve on De-
cember 1, 1988, the individual—

(i) Must complete the requirements
of a secondary school diploma (or an
equivalency certificate) or

(ii) Complete the equivalent of 12 se-
mester hours in a program of education
leading to a standard college degree.

(5) Upon completion of the period of
service he or she was obligated to serve
on December 1, 1988, the individual
must—

(i) Be discharged from service with
an honorable discharge, be placed on
the retired list, be transferred to the
Fleet Reserve or Fleet Marine Corps
Reserve, or be placed on the temporary
disability retired list; or

(ii) Continue on active duty; or
(iii) Be released from active duty for

further service in a reserve component
of the Armed Forces after service on
active duty characterized by the Sec-
retary concerned as honorable service.

(Authority: 38 U.S.C. 3018; Pub. L. 102–16)
(Mar. 22, 1991)

(d) Dual eligibility. (1) An individual
who has established eligibility under
paragraph (a) of this section through
serving at least two years of continu-
ous active duty of an initial obligated
period of active duty of less than three
years, as provided in paragraph (a)(2) of
this section, may attempt to establish
eligibility under paragraph (b) of this
section through service in the Selected
Reserve. If this veteran fails to estab-
lish eligibility under paragraph (b) of
this section, he or she will retain eligi-
bility established under paragraph (a)
of this section.

(2) An individual must elect whether
or not he or she wishes service in the
Selected Reserve to be credited to-
wards establishing eligibility under 38
U.S.C. chapter 30 or under 10 U.S.C.
chapter 1606 when—

(i) The individual is—
(A) A veteran who has established

eligibility for basic educational assist-
ance through meeting the provisions of
paragraph (b) of this section, and

(B) Also a reservist who has estab-
lished eligibility for benefits under 10
U.S.C. chapter 1606 through meeting
the requirements of § 21.7540 of this
part, or

(ii) The individual is a member of the
National Guard or Air National Guard
who has established eligibility for
basic educational assistance provided
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under 38 U.S.C. chapter 30 through acti-
vation under a provision of law other
than 32 U.S.C. 316, 502, 503, 504 or 505.

(3) A veteran may revoke his or her
election provided he or she has not ne-
gotiated a check for benefits under ei-
ther 38 U.S.C. chapter 30 or 10 U.S.C.
chapter 1606. Once the veteran has ne-
gotiated a check under either chapter,
the election is irrevocable.

(Authority: 38 U.S.C. 3033(c); Pub L. 98–525,
Pub L. 99–576)

(e) Eligibility to receive educational as-
sistance while serving a qualifying period
of active duty.

(1) An individual on active duty who
does not have sufficient active duty
service to establish eligibility under
paragraph (a) of this section, neverthe-
less is eligible to receive basic edu-
cational assistance when he or she

(i) After June 30, 1985, either—
(A) First becomes a member of the

Armed Forces, or
(B) First enters on active duty as a

member of the Armed Forces;
(ii) Has completed the requirements

of a secondary school diploma (or an
equivalency certificate) before begin-
ning training;

(iii) Serves at least two years of con-
tinuous active duty in the Armed
Forces; and

(iv) Remains on active duty.
(2) Subject to paragraph (e)(3) of this

section, VA will consider an individual
to have met the requirements of para-
graph (b) of this section when he or
she—

(i) Has met the active duty require-
ments of paragraph (b) of this section;

(ii) Is committed to serve 4 years in
the Selected Reserve; and

(iii) Before beginning the training for
which he or she wishes to receive edu-
cational assistance—

(A) Has completed the requirements
of a high school diploma (or equiva-
lency certificate), or

(B) Has successfully completed the
equivalent of 12 semester hours or the
equivalent in a program of education
leading to a standard college degree.

(Authority: 38 U.S.C. 3011, 3012, 3016)

(3) An individual who establishes
basic eligibility under this paragraph
shall lose that eligibility if, upon dis-
charge or release from active duty, he

or she is unable to establish eligibility
under any of the other paragraphs of
this section. The effective date for that
loss of eligibility is the date the vet-
eran was discharged or released from
active duty.

(Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L.
98–525)

(f) Restrictions on establishing eligi-
bility. (1) An individual who, after June
30, 1985, first becomes a member of the
Armed Forces or first enters on active
duty as a member of the Armed Forces,
may elect not to receive educational
assistance under 38 U.S.C. ch. 30. This
election must be made at the time the
individual initially enters on active
duty as a member of the Armed Forces.
An individual who makes such an elec-
tion is not eligible for educational as-
sistance under 38 U.S.C. ch. 30 unless he
or she withdraws the election as pro-
vided in paragraph (c) of this section or
in § 21.7045(b) or (c) of this part.

(Authority: 38 U.S.C. 3018, 3018A; Pub. L. 100–
689, Pub. L. 101–510) (Nov. 5, 1990)

(2) Except as provided in paragraph
(f)(3) of this section, an individual is
not eligible for educational assistance
under 38 U.S.C. ch. 30, if after Decem-
ber 31, 1976, he or she receives a com-
mission as an officer in the Armed
Forces upon—

(i) Graduation from
(A) The United States Military Acad-

emy, or
(B) The United States Naval Acad-

emy, or
(C) The United States Air Force

Academy, or
(D) The Coast Guard Academy; or
(ii) Completion of a program of edu-

cational assistance under 10 U.S.C. 2107
(the Reserve Officers Training Corps
Scholarship Program).

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

(3) Paragraph (f)(2) of this section
does not apply to a veteran who has
met the requirements for educational
assistance under paragraph (a), (b) or
(c) of this section before receiving a
commission in the Armed Forces upon
graduation from the United States
Military Academy, the United States
Naval Academy, the United States Air

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 E:\CFR\174132.044 174132



402

38 CFR Ch. I (7–1–97 Edition)§ 21.7044

Force Academy, the Coast Guard Acad-
emy; or upon completion of a program
of educational assistance under 10
U.S.C. 2107 (the Reserve Officers Train-
ing Corps Scholarship Program).

(Authority: 38 U.S.C. 3011, 3012, 3018)

(g) Reduction in basic pay. (1) The
basic pay of any individual described in
paragraphs (a), (b), or (c) of this section
shall be reduced by $100 for each of the
first 12 months that the individual is
entitled to basic pay. If the individual
does not serve 12 months, it shall be re-
duced by $100 for each month that the
individual is entitled to basic pay.

(2) The basic pay of an individual who
withdraws an election not to receive
educational assistance under 38 U.S.C.
ch. 30 as described in paragraph (c) of
this section shall be reduced by

(i) $1,200, or
(ii) In the case of an individual whose

discharge or release from active duty
prevents the reduction of the individ-
ual’s basic pay by $1,200, an amount
less than $1,200.

(3) The basic pay of any individual
who makes the election described in
paragraph (e)(1) of this section and who
does not withdraw that election will
not be subject to the reduction de-
scribed in either paragraph (g)(1) or
paragraph (g)(2) of this section.

(4) If through administrative error or
other reason the basic pay of an indi-
vidual described in paragraph (a), (b),
(c) or (d) of this section is not reduced
as provided in paragraph (g) (1) or (2) of
this section, the failure to make the re-
duction will have no effect on his or
her eligibility, but may negate or re-
duce the entitlement to educational as-
sistance under 38 U.S.C. ch. 30 deter-
mined as provided in § 21.7073 for an in-
dividual described in paragraph (c) of
this section.

(Authority: 38 U.S.C. 3011, 3012, 3018; Pub. L.
98–525, Pub. L. 100–689) (Nov. 18, 1988)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 18603, May 3, 1990; 55 FR 28384, July 11,
1990; 56 FR 20130–20132, May 2, 1991; 57 FR
15023, Apr. 24, 1992; 57 FR 29026, June 30, 1992;
59 FR 24050, 24051, May 10, 1994; 60 FR 20035,
Apr. 24, 1995; 60 FR 32272, June 21, 1995; 61 FR
6785, Feb. 22, 1996; 61 FR 20729, May 8, 1996]

§ 21.7044 Persons with eligibility
under 38 U.S.C. chapter 34.

Certain individuals with 38 U.S.C.
chapter 34 eligibility may establish eli-
gibility for educational assistance
under 38 U.S.C. chapter 30. In determin-
ing whether an individual has met the
service requirements of this section,
VA will exclude any period during
which the individual is not entitled to
credit for service for periods of time
specified in § 3.15 of this chapter.

(a) Eligibility based solely on active
duty. An individual may establish eligi-
bility for basic educational assistance
based on service on active duty under
the following terms, conditions, and re-
quirements—

(1) The individual must have met the
requirements of 38 U.S.C. chapter 34, as
in effect on December 31, 1989, estab-
lishing eligibility for educational as-
sistance allowance under that chapter;

(2) As of December 31, 1989, the indi-
vidual must have entitlement remain-
ing for educational assistance allow-
ance under 38 U.S.C. chapter 34;

(3) The individual must either—
(i) Complete the requirements of a

secondary school diploma or an equiva-
lency certificate before January 1, 1990,
or

(ii) Successfully complete the equiva-
lent of 12 semester hours in a program
leading to a standard college degree,
which may be done at any time.

(4) After June 30, 1985—
(i) The individual must serve at least

three years continuous active duty in
the Armed Forces, or

(ii) The individual must be dis-
charged or released from active duty—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted the individual’s service on
active duty and which VA determines
is not service connected, or

(C) Under 10 U.S.C. 1173 (Hardship
discharge), or

(D) For the convenience of the Gov-
ernment provided the individual com-
pletes at least 30 months of active
duty, or

(E) Involuntarily for convenience of
the government as a result of a reduc-
tion in force, as determined by the Sec-
retary of the military department con-
cerned in accordance with regulations
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prescribed by the Secretary of Defense
or by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy, or

(F) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy;

(5) Upon completion of the requisite
active duty service the individual must
either—

(i) Continue on active duty, or
(ii) Be discharged from active duty

with an honorable discharge, or
(iii) Be released after service on ac-

tive duty characterized by the Sec-
retary concerned as honorable service
and

(A) Be placed on the retired list, or
(B) Be transferred to the Fleet Re-

serve or Fleet Marine Corps Reserve, or
(C) Be placed on the temporary dis-

ability retired list, or
(iv) Be released from active duty for

further service in a reserve component
of the Armed Forces after service on
active duty characterized by the Sec-
retary concerned as honorable service;
and

(6) The individual must have been on
active duty at any time during the pe-
riod beginning on October 19, 1984, and
ending on July 1, 1985, and continued
on active duty without a break in serv-
ice.

(Authority: 38 U.S.C. 3011)

(b) Eligibility based on combined active
duty service and service in the Selected
Reserve. An individual may establish
eligibility for basic educational assist-
ance based on a combination of service
on active duty and service in the Se-
lected Reserve under the following
terms, conditions and requirements.

(1) The individual must have met the
requirements of 38 U.S.C. chapter 34, as
in effect on December 31, 1989, estab-

lishing eligibility for educational as-
sistance allowance under that chapter;

(2) As of December 31, 1989, the indi-
vidual must have entitlement remain-
ing for educational assistance allow-
ance under 38 U.S.C. chapter 34;

(3) The individual must either—
(i) Complete the requirements for a

secondary school diploma (or an
equivalency certificate) before com-
pleting the service requirements of this
paragraph; or

(ii) Successfully complete the equiva-
lent of 12 semester hours in a program
of education leading to a standard col-
lege degree. This may be done at any
time.

(4) The individual must have been on
active duty on October 19, 1984, and
have served without a break in service
from October 19, 1984 through June 30,
1985.

(5) After June 30, 1985, the individual
must—

(i) Except as provided in paragraph
(b)(6) of this section, serve at least two
years of continuous active duty in the
Armed Forces characterized by the
Secretary concerned as honorable serv-
ice, and

(ii) Except as provided in paragraph
(b)(7) of this section, after completion
of this active duty service, the individ-
ual must serve at least four continuous
years service in the Selected Reserve,
during which the individual must par-
ticipate satisfactorily in training as
prescribed by the Secretary concerned.

(Authority: 38 U.S.C. 3012(b))

(6) The individual also must—
(i) Be discharged from service with

an honorable discharge, or
(ii) Be placed on the retired list, or
(iii) Be transferred to the Standby

Reserve or an element of the Ready Re-
serve other than the Selected Reserve
after service in the Selected Reserve
characterized by the Secretary con-
cerned as honorable service, or

(iv) Continue on active duty, or
(v) Continue in the Selected Reserve.
(7) An individual is exempt from serv-

ing two years on active duty as pro-
vided in paragraph (b)(3) of this section
when he or she is discharged or re-
leased during those two years—

(i) For a service-connected disability,
or
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(ii) For a medical condition which
preexisted such service on active duty
and which VA determines is not serv-
ice-connected, or

(iii) Under 10 U.S.C. 1173 (hardship
discharge), or

(iv) For convenience of the govern-
ment provided the individual com-
pletes at least 20 months of active
duty, or

(v) Involuntarily, for the convenience
of the government as a result of a re-
duction in force as determined by the
Secretary of the military department
concerned in accordance with regula-
tions prescribed by the Secretary of
Defense or by the Secretary of Trans-
portation with respect to the Coast
Guard when it is not operating as a
service in the Navy, or

(vi) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3012; Pub. L. 98–525,
Pub. L. 99–576, Pub. L. 100–689, Pub. L. 101–
510) (Oct. 19, 1984)

(8) An individual is exempt from serv-
ing four years in the Selected Reserve
as provided in paragraph (b)(5) of this
section when—

(i) After completion of the active
duty required by this paragraph he or
she serves a continuous period of serv-
ice in the Selected Reserve, and

(A) Is discharged for a service-con-
nected disability, or

(B) Is discharged for a medical condi-
tion which preexisted the individual’s
becoming a member of the Selected Re-
serve and which VA determines is not
service connected, or

(C) Is discharged for hardship, or
(D) Is discharged or released after a

minimum of 30 months service in the
Selected Reserve for convenience of the
Government, or

(E) Is discharged involuntarily for
the convenience of the government as a
result of a reduction in force, as deter-

mined by the Secretary of the military
department concerned in accordance
with regulations prescribed by the Sec-
retary of Defense or by the Secretary
of Transportation with respect to the
Coast Guard when it is not operating as
a service in the Navy, or

(F) Is discharged for a physical or
mental condition that was not charac-
terized as a disability and did not re-
sult from the individual’s own willful
misconduct but did interfere with the
individual’s performance of duty, as de-
termined by the Secretary of each
military department in accordance
with regulations prescribed by the Sec-
retary of Defense or by the Secretary
of Transportation with respect to the
Coast Guard when it is not operating as
a service in the Navy; or

(Authority: 38 U.S.C. 3012; Pub. L. 98–525,
Pub. L. 99–576, Pub. L. 100–689, Pub. L. 101–
510) (Oct. 19, 1984)

(ii) The individual is obligated at the
beginning of the two years active duty
described in paragraph (b)(3) of this
section to serve the four years in the
Selected Reserve as described in para-
graph (b)(5) of this section, and during
the two years of active duty service he
or she is discharged or released from
active duty in the Armed Forces—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted that period of active duty
and which VA determines is not service
connected, or

(iii) Before completing four years
service in the Selected Reserve the in-
dividual ceases to be a member of the
Selected Reserve during the period be-
ginning on October 1, 1991, and ending
on September 30, 1999, by reason of the
inactivation of the individual’s unit of
assignment or by reason of involuntar-
ily ceasing to be designated as a mem-
ber of the Selected Reserve pursuant to
10 U.S.C. 268(b). However, this exemp-
tion from the four years service re-
quirement does not apply to a reservist
who ceases to be a member of the Se-
lected Reserve under adverse condi-
tions as characterized by the Secretary
of the military department concerned,
or to a reservist who after having in-
voluntarily ceased to be a member of
the Selected Reserve is involuntarily
separated from the Armed Forces
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under adverse conditions as character-
ized by the Secretary of the military
department concerned.

(Authority: 10 U.S.C. 16133(b)(1); sec. 4421(b)
and (c), Pub. L. 102–484, 106 Stat. 2718)

(9) A veteran who has completed the
active duty service required by this
paragraph and has made a commitment
(as determined by the Secretary con-
cerned) to serve four continuous years
in the Selected Reserve may pursue a
program of education with basic edu-
cational assistance while performing
the required Selected Reserve service.

(10) For the purpose of determining
continuity of Selected Reserve service,
the Secretary concerned may prescribe
by regulation a maximum period of
time during which the individual is
considered to have continuous service
in the Selected Reserve even through
he or she—

(i) Is unable to locate a unit of the
Selected Reserve of the individual’s
Armed Force that the individual is eli-
gible to join or that has a vacancy, or

(ii) Is not attached to a unit of the
Selected Reserve for any reason pre-
scribed by the Secretary concerned by
regulation other than those stated in
subdivision (i) of this subparagraph.

(11) Any decision as to the continuity
of an individual’s service in the Se-
lected Reserve made by the Depart-
ment of Defense or the Department of
Transportation under regulations de-
scribed in paragraph (b) (9) or (10) of
this section shall be binding upon VA.

(Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L.
98–525, Pub. L. 100–689) (July 1, 1985)

(12) The individual must have been on
active duty at any time during the pe-
riod beginning on October 19, 1984, and
ending on July 1, 1985, and continued
on active duty without a break in serv-
ice.

(Authority: 38 U.S.C. 3012(a)(1)(B))

(c) Eligibility to receive educational as-
sistance while serving a qualifying period
of active duty. (1) An individual on ac-
tive duty who does not have sufficient
active duty service after June 30, 1985,
to establish eligibility under paragraph
(a) of this section, nevertheless is eligi-
ble to receive basic educational assist-
ance when he or she

(i) After June 30, 1985, either—

(A) First becomes a member of the
Armed Forces, or

(B) First enters on active duty as a
member of the Armed Forces;

(ii) Completes the requirements of a
secondary school diploma (or an
equivalency certificate) before January
1, 1990, or successfully completes the
equivalent of 12 semester hours in a
program of education leading to a
standard college degree.

(iii) Serves at least two years of con-
tinuous active duty in the Armed
Forces; and

(iv) Remains on active duty.
(2) Subject to paragraph (c)(3) of this

section, VA will consider an individual
to have met the requirements of this
section when he or she—

(Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L.
100–689) (Nov. 18, 1988)

(i) Has met the active duty require-
ments of paragraph (b) of this section;

(ii) Is committed to serve 4 years in
the Selected Reserve; and

(iii) Has completed the requirements
of a secondary school diploma (or
equivalency certificate) or successfully
completed the equivalent of 12 semes-
ter hours in a program of education
leading to a standard college degree be-
fore beginning the training for which
he or she wishes to receive educational
assistance.

(Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L.
100–689) (Nov. 18, 1988)

(3) An individual who establishes
basic eligibility under this paragraph
shall lose that eligibility if, upon dis-
charge or release from active duty, he
or she is unable to establish eligibility
under any of the other paragraphs of
this section. The effective date for that
loss of eligibility is the date the vet-
eran was discharged or released from
active duty.

(Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L.
98–525, Pub. L. 99–145)

(d) Restrictions on establishing eligi-
bility. Except as provided in paragraph
(e) of this section, an individual, who
would otherwise be eligible for edu-
cational assistance under paragraphs
(a) or (b) of this section, is not eligible
for educational assistance under 38
U.S.C. ch. 30, if after December 31, 1976,
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he or she receives a commission as an
officer in the Armed Forces—

(1) Upon graduation from—
(i) The United States Military Acad-

emy, or
(ii) The United States Naval Acad-

emy, or
(iii) The United States Air Force

Academy, or
(iv) The Coast Guard Academy; or
(2) Upon completion of a program of

educational assistance under 10 U.S.C.
2107 (the Reserve Officers Training
Corps Scholarship Program).

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

(e) Exception to restrictions on estab-
lishing eligibility. Paragraph (d) of this
section does not apply to a veteran who
has met the requirements for edu-
cational assistance under paragraph (a)
or (b) of this section before receiving a
commission as an officer in the Armed
Forces upon graduation from the Unit-
ed States Military Academy, the Unit-
ed States Naval Academy, the United
States Air Force Academy, or the
Coast Guard Academy; or upon comple-
tion of a program of educational assist-
ance under 10 U.S.C. 2107 (the Reserve
Officers Training Corps Scholarship
Program).

(Authority: 38 U.S.C. 3011, 3012, 3018)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28384, July 11, 1990; 56 FR 20132, May 2,
1991; 57 FR 29026, June 30, 1992; 59 FR 24050,
24051, May 10, 1994; 61 FR 6786, Feb. 22, 1996;
61 FR 26116, May 24, 1996]

§ 21.7045 Eligibility based on involun-
tary separation or voluntary sepa-
ration.

An individual who fails to meet the
eligibility requirements found in
§ 21.7042 or § 21.7044 nevertheless will be
eligible for educational assistance as
provided in subpart K of this part if he
or she meets the requirements of para-
graph (a) and either paragraph (b) or
(c) of this section.

(a) Service requirements. The individ-
ual must meet one of the following sets
of service requirements.

(1) The individual—
(i) If not a member of the Coast

Guard, must be on active duty or full-
time National Guard duty either on
September 30, 1990, or after November

29, 1993, or if a member of the Coast
Guard, must be on active duty after
September 30, 1994, and

(ii) After February 2, 1991, must be
involuntarily separated, as that term
is defined in 10 U.S.C. 1141, with an
honorable discharge; or

(2) The individual must—
(i) Be separated from active military,

naval, or air service with an honorable
discharge, and

(ii) Receive voluntary separation in-
centives under 10 U.S.C. 1174a or 1175.

(Authority: 10 U.S.C. 1141; 38 U.S.C. 3018A)

(b) Additional requirements for those in-
dividuals voluntarily separated after Oc-
tober 23, 1992, or involuntarily separated.
An individual who meets the require-
ments of paragraph (a)(1) of this sec-
tion; or an individual who meets the
requirements of paragraph (a)(2) of this
section and who either was not a mem-
ber of the Coast Guard and was sepa-
rated after October 22, 1992, or who was
a member of the Coast Guard and was
separated after September 30, 1994,
must meet the following additional re-
quirements in order to establish eligi-
bility for educational assistance:

(1) Required election. (i) If, under
§ 21.7042(f), the individual elected not to
receive educational assistance under 38
U.S.C. ch. 30, he or she must irrev-
ocably withdraw that election and
make an election to receive edu-
cational assistance under 38 U.S.C. ch.
30. The withdrawal and the election
must be made:

(A) Before the involuntary or vol-
untary separation as the case may be,
and

(B) Pursuant to procedures which the
Secretary of the military department
concerned provides in accordance with
regulations prescribed by the Secretary
of Defense or which the Secretary of
Transportation provides with respect
to the Coast Guard when it is not oper-
ating as a service in the Navy; and

(ii) If the individual is a participant
(as defined in § 21.5021(e)) in the edu-
cational program provided in 38 U.S.C.
ch. 32, the individual must make an ir-
revocable election to receive edu-
cational assistance under 38 U.S.C. ch.
30 rather than under 38 U.S.C. ch. 32.
Such an election must be made:
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(A) Before the individual is involun-
tarily or voluntarily separated as the
case may be, and

(B) Pursuant to procedures which the
Secretary of the military department
concerned provides in accordance with
regulations prescribed by the Secretary
of Defense or which the Secretary of
Transportation provides with respect
to the Coast Guard when it is not oper-
ating as a service in the Navy; or

(iii) If the individual is not described
in either paragraph (b)(1)(i) or (b)(1)(ii)
of this section, he or she must make an
irrevocable election to receive edu-
cational assistance under 38 U.S.C. ch.
30. This election must be made:

(A) Before the individual is involun-
tarily or voluntarily separated as the
case may be, and

(B) Pursuant to procedures which the
Secretary of the military department
concerned provides in accordance with
regulations prescribed by the Secretary
of Defense or which the Secretary of
Transportation provides with respect
to the Coast Guard when it is not oper-
ating as a service in the Navy.

(2) Reduction in basic pay. The basic
pay of anyone who makes one of the ir-
revocable elections described in para-
graph (b)(1) of this section is required
by 38 U.S.C. 3018B to be reduced by
$1,200.

(i) If for any reason the basic pay of
an individual who received an involun-
tary separation is not so reduced by
$1,200, the failure to make the reduc-
tion will not affect the individual’s eli-
gibility for educational assistance
under 38 U.S.C. ch. 30.

(ii) If the individual is voluntarily
separated, such reduction of the indi-
vidual’s basic pay by $1,200 is a pre-
condition to establishing eligibility.
Hence, educational assistance under 38
U.S.C. ch. 30 may not be paid to such
an individual when the reduction does
not occur.

(3) Educational requirement. (i) Before
the date on which VA receives the indi-
vidual’s application for educational as-
sistance under subpart K of this part,
the individual must have successfully
completed either:

(A) The requirements of a secondary
school diploma (or equivalency certifi-
cate), or

(B) 12 semester hours (or the equiva-
lent) in a program of education leading
to a standard college degree.

(ii) If a veteran’s application for edu-
cational assistance is denied due to
failure to meet the requirements of
paragraph (b)(3)(i) of this section at the
time of his or her application for edu-
cational assistance, the veteran may
reapply if the requirements are subse-
quently met.

(Authority: 38 U.S.C. 3018B)

(c) Additional requirements for individ-
uals who are voluntarily discharged be-
fore October 23, 1992. If an individual
meets the requirements of paragraph
(a)(2) of this section and is voluntarily
discharged before October 23, 1992, he
or she must also meet the following re-
quirements in order to establish eligi-
bility for educational assistance.

(1) Required election. (i) If, under
§ 21.7042(f), the individual elected not to
receive educational assistance under 38
U.S.C. ch. 30, he or she must irrev-
ocably withdraw that election and
make an election to receive edu-
cational assistance under 38 U.S.C. ch.
30. The withdrawal and the new elec-
tion must be made:

(A) Before October 23, 1993, and
(B) In the form and manner pre-

scribed by the Secretary of Veterans
Affairs; and

(ii) If the individual is a participant
(as defined in § 21.5021(e)) in the edu-
cational program provided in 38 U.S.C.
ch. 32, the individual must make an ir-
revocable election to receive edu-
cational assistance under 38 U.S.C. ch.
30 rather than under 38 U.S.C. ch. 32.
Such an election must be made:

(A) Before October 23, 1993, and
(B) In the form and manner pre-

scribed by the Secretary of Veterans
Affairs.

(iii) If the individual is not described
in either paragraph (c)(1)(i) or (ii) of
this section, he or she must make an
irrevocable election to receive edu-
cational assistance under 38 U.S.C. ch.
30. This election must be made:

(A) Before October 23, 1993, and
(B) In the form and manner pre-

scribed by the Secretary of Veterans
Affairs.
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(2) $1,200 collection. VA must collect
$1,200 from the individual before award-
ing educational assistance under 38
U.S.C. ch. 30. Collection of $1,200 is a
precondition to establishing eligibility.

(3) Educational requirement. (i) Before
the date on which VA receives the indi-
vidual’s application for educational as-
sistance under subpart K of this part,
the individual must have successfully
completed either:

(A) The requirements of a secondary
school diploma (or equivalency certifi-
cate), or

(B) 12 semester hours (or the equiva-
lent) in a program of education leading
to a standard college degree.

(ii) If a veteran’s application for edu-
cational assistance under subpart K of
this part is denied due to failure to
meet the requirements of paragraph
(c)(3)(i) of this section at the time of
his or her application for educational
assistance, the veteran will be per-
mitted to apply at a later date.

(Authority: 38 U.S.C. 3018B)

[61 FR 6786, Feb. 22, 1996, as amended at 61
FR 29297, June 10, 1996]

§ 21.7046 Eligibility for supplemental
educational assistance.

The Secretary concerned, pursuant
to regulations prescribed by that Sec-
retary, has the discretion to provide
for the payment of supplemental edu-
cational assistance to certain veterans
and servicemembers eligible for basic
educational assistance.

(a) Service requirements: eligibility
based only on active duty service. The
Secretary concerned may authorize
supplemental educational assistance to
an individual who is eligible for basic
educational assistance under § 21.7042
or § 21.7044 of this part based solely on
active duty service only if the individ-
ual meets the provisions of this para-
graph.

(1) An individual may establish eligi-
bility for supplemental educational as-
sistance by serving five or more con-
secutive years of active duty in the
Armed Forces in addition to the years
counted to qualify the individual for
basic educational assistance without a
break in any such service.

(2) After completion of the service
described in paragraph (a)(1) of this
section the individual must either—

(i) Continue on active duty without a
break,

(ii) Be discharged from service with
an honorable discharge,

(iii) Be placed on the retired list,
(iv) Be transferred to the Fleet Re-

serve or the Fleet Marine Corps Re-
serve,

(v) Be placed on the temporary dis-
ability retired list, or

(vi) Be released from active duty for
further service in a reserve component
of the Armed Forces after service on
active duty characterized by the Sec-
retary concerned as honorable service.

(Authority: 38 U.S.C. 3021(a); Pub. L. 98–525)

(b) Service requirements: eligibility
based on service in the Selected Reserve.
The Secretary concerned (pursuant to
regulations which he or she may pre-
scribe) has the discretion to authorize
supplemental educational assistance to
an individual who is eligible for basic
educational assistance under § 21.7042
or § 21.7044 of this part through consid-
eration of additional active duty serv-
ice and additional service in the Se-
lected Reserve only if the individual
meets the provisions of this paragraph.

(1) The individual must serve—
(i) Two or more consecutive years of

active duty in the Armed Forces in ad-
dition to the years on active duty
counted to qualify the individual for
basic educational assistance, and

(ii) Four or more consecutive years of
duty in the Selected Reserve in addi-
tion to the years of duty in the Se-
lected Reserve counted to qualify the
individual for basic educational assist-
ance.

(2) The individual after completion of
the service described in paragraph
(b)(1) must—

(i) Be discharged from service with
an honorable discharge, or

(ii) Be placed on the retired list, or
(iii) Be transferred to the Fleet Re-

serve or Fleet Marine Corps Reserve, or
(iv) Be placed on the temporary dis-

ability retired list, or
(v) Continue on active duty, or
(vi) Continue in the Selected Re-

serve.
(3) The Secretary concerned may pre-

scribe by regulation a maximum period
of time during which the individual is
considered to have continuous service
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in the Selected Reserve even though he
or she is unable to locate a unit of the
Selected Reserve of the individual’s
Armed Force that the individual is eli-
gible to join or that has a vacancy.

(4) The Secretary concerned may pre-
scribe by regulation a maximum period
of time during which the individual is
considered to have continuous service
in the Selected Reserve even though he
or she is not attached to a unit of the
Selected Reserve for any reason (also
to be prescribed by the Secretary con-
cerned by regulation) other than those
stated in paragraph (b)(3) of this sec-
tion.

(5) Any decision as to the continuity
of an individual’s service in the Se-
lected Reserve made by the Depart-
ment of Defense or the Department of
Transportation under regulations de-
scribed in paragraph (b) (3) or (4) of this
section shall be binding upon VA.

(Authority: 38 U.S.C. 3021(a); Pub. L. 98–525)

§ 21.7050 Ending dates of eligibility.
The ending date of eligibility will be

determined as follows:
(a) Ten-year time limitation. (1) Except

as provided in paragraph (b) of this sec-
tion and in § 21.7051 of this part, VA
will not provide basic educational as-
sistance or supplemental educational
assistance to a veteran or service mem-
ber beyond 10 years from the later of—

(i) The date of the veteran’s last dis-
charge or release from a period of ac-
tive duty of 90 days or more of continu-
ous service;

(ii) The date of the veteran’s last dis-
charge or release from a shorter period
of active duty if the discharge or re-
lease is—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted such service and which VA
determines is not service-connected, or

(C) For hardship, or
(D) Involuntary, for the convenience

of the government after October 1, 1987,
as a result of a reduction in force, as
determined by the Secretary of the
military department concerned, in ac-
cordance with regulations prescribed
by the Secretary of Defense or by the
Secretary of Transportation with re-
spect to the Coast Guard when it is not
operating as a service in the Navy; or

(iii) The date on which the veteran
meets the requirement for four years
service in the Selected Reserve found
in § 21.7042(b) and § 21.7044(b).

(2) In determining whether a veteran
was discharged or released from active
duty for a medical condition which
preexisted that active duty, VA will be
bound by a decision made by a com-
petent military authority.

(Authority: 38 U.S.C. 3031(a), 3031(g))

(b) Reduction of ten-year eligibility pe-
riod. (1) Except as provided in para-
graph (b)(2) of this section, a veteran
who had eligibility for educational as-
sistance under 38 U.S.C. ch. 34 and who
is eligible for educational assistance
under 38 U.S.C. ch. 30 as provided in
§ 21.7044 of this part shall have his or
her ten-year period of eligibility re-
duced by the number of days he or she
was not on active duty during the pe-
riod beginning on January 1, 1977, and
ending on June 30, 1985.

(2) A veteran’s ten-year period of eli-
gibility shall not be reduced by any pe-
riod in 1977 before the veteran began
serving on active duty when the vet-
eran qualified for educational assist-
ance under 38 U.S.C. ch. 34 through
service on active duty which—

(i) Commenced within 12 months of
January 1, 1977, and

(ii) Resulted from a contract with the
Armed Forces in a program such as the
DEP (Delayed Enlistment Program) or
an ROTC (Reserve Officers’ Training
Corps) program for which a person en-
listed in, or was assigned to, a reserve
component before January 1, 1977.

(Authority: 3031(e))

(c) Correction of military records. A
veteran may become eligible for edu-
cational assistance as the result of a
correction of military records under 10
U.S.C. 1552, or change, correction or
modification of a discharge or dismis-
sal under 10 U.S.C. 1553, or other cor-
rective action by competent military
authority. When this occurs, the VA
will not provide educational assistance
later than 10 years from the date his or
her dismissal or discharge was
changed, corrected or modified (except
as provided in § 21.7051 of this part).

(Authority: 38 U.S.C. 3031(b); Pub. L. 98–525)
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(d) Periods excluded. VA will not in-
clude in computing the 10-year period
of eligibility for educational assistance
under this section, any period during
which the veteran after his or her last
discharge or release from active duty—

(1) Was captured and held as a pris-
oner of war by a foreign government or
power, or

(2) Immediately following the veter-
an’s release from this detention during
which he or she was hospitalized at a
military, civilian or VA medical facil-
ity.

(Authority: 38 U.S.C. 3031(c); Pub. L. 98–525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28384, July 11, 1990; 56 FR 20133, May 2,
1991; 57 FR 15024, Apr. 24, 1992; 61 FR 6787,
Feb. 22, 1996]

§ 21.7051 Extended period of eligi-
bility.

(a) Period of eligibility may be extended.
VA shall grant an extension of the ap-
plicable delimiting period, as otherwise
determined by § 21.7050 of this part pro-
vided:

(1) The veteran applies for an exten-
sion within the time specified in
§ 21.7032(e) of this part.

(2) The veteran was prevented from
initiating or completing the chosen
program of education within the other-
wise applicable eligibility period be-
cause of a physical or mental disability
that did not result from the veteran’s
willful misconduct. VA will not con-
sider the disabling effects of chronic al-
coholism to be the result of willful
misconduct. (See § 21.7020(b)(38)) It
must be clearly established by medical
evidence that such a program of edu-
cation was medically infeasible. VA
will not consider a veteran who is dis-
abled for a period of 30 days or less as
having been prevented from initiating
or completing a chosen program, unless
the evidence establishes that the vet-
eran was prevented from enrolling or
reenrolling in the chosen program or
was forced to discontinue attendance,
because of the short disability.

(Authority: 38 U.S.C. 105, 3031(d); Pub. L. 98–
525, Pub. L. 100–689) (Nov. 18, 1988)

(b) Commencing date. The veteran
shall elect the commencing date of an
extended period of eligibility. The date
chosen—

(1) Must be on or after the original
date of expiration of eligibility as de-
termined by § 21.7050 of this part, and

(2) Must either be—
(i) On or before the 90th day follow-

ing the date on which the veteran’s ap-
plication for an extension was approved
by VA, if the veteran is training during
the extended period of eligibility in a
course not organized on a term, quar-
ter or semester basis, or

(ii) On or before the commencing
date of the first ordinary term, quarter
or semester following the 90th day
after the veteran’s application for an
extension was approved by VA, if the
veteran is training during the extended
period of eligibility in a course orga-
nized on a term, quarter or semester
basis.

(Authority: 38 U.S.C. 3031(d); Pub. L. 98–525)

(c) Length of extended periods of eligi-
bility. A veteran’s extended period of
eligibility shall be for the length of
time that the individual was prevented
from initiating or completing his or
her chosen program of education. This
shall be determined as follows:

(1) If the veteran is in training in a
course organized on a term, quarter or
semester basis, his or her extended pe-
riod of eligibility shall contain the
same number of days as the number of
days from the date during the veteran’s
original eligibility period that his or
her training became medically infeasi-
ble to the earliest of the following
date.

(i) The commencing date of the ordi-
nary term, quarter or semester follow-
ing the day the veteran’s training be-
came medically infeasible,

(ii) The last date of the veteran’s de-
limiting date as determined by § 21.7050
of this part, or

(iii) The date the veteran resumed
training.

(2) If the veteran is training in a
course not organized on a term, quar-
ter or semester basis, his or her ex-
tended period of eligibility shall con-
tain the same number of days as the
number of days from the date during
the veteran’s original delimiting period
that his or her training became medi-
cally infeasible to the earlier of the fol-
lowing dates:
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(i) The date the veteran’s training be-
came medically feasible, or

(ii) The veteran’s delimiting date as
determined by § 21.7050 of this part.

(Authority: 38 U.S.C. 3031(d); Pub. L. 98–525)

[53 FR 1757, Jan. 22, 1988, as amended at 56
FR 20133, May 2, 1991]

ENTITLEMENT

§ 21.7070 Entitlement.
An eligible servicemember or veteran

is entitled to a monthly benefit for pe-
riods of time during which he or she is
enrolled in, and satisfactorily pursu-
ing, an approved program of education.

(Authority: 38 U.S.C. 3014; Pub. L. 98–525)

§ 21.7072 Entitlement to basic edu-
cational assistance.

The provisions of this section apply
to all veterans and servicemembers ex-
cept to those to whom § 21.7073 applies.

(a) Most individuals are entitled to 36
months of assistance. Except as provided
in paragraphs (b), (c) and (d) and in
§ 21.7073, a veteran or servicemember
who is eligible for basic educational as-
sistance is entitled to 36 months of
basic educational assistance (or the
equivalent thereof in part-time edu-
cational assistance).

(Authority: 38 U.S.C. 3013; Pub. L. 98–525)
(Nov. 18, 1988).

(b) Entitlement: individual discharged
for service-connected disability, a medical
condition which preexisted service, hard-
ship, or involuntarily for the convenience
of the Government as a result of a reduc-
tion in force. (1) Except as provided in
§ 21.7073, when the provisions of para-
graph (b) of this section are met, an el-
igible individual is entitled to one
month of basic educational assistance
(or equivalent thereof in part-time
basic educational assistance) for each
month of the individual’s continuous
active duty service that is after June
30, 1985, and that, in the case of an indi-
vidual who had no previous eligibility
under 38 U.S.C. ch. 34, is part of the in-
dividual’s initial obligated period of ac-
tive duty. In the case of a veteran to
whom the definition of continuous ac-
tive duty found in either
§ 21.7020(b)(6)(iii) or § 21.7020(b)(6)(iv) ap-
plies, the length of the continuous ac-

tive duty will be the aggregate length
of the periods of active duty referred to
in those paragraphs. Except as pro-
vided in § 21.7073, VA will apply para-
graph (b) of this section when the indi-
vidual:

(i) Establishes eligibility through
meeting the eligibility requirements of
§ 21.7042 or § 21.7044,

(ii) Serves less than 36 months of con-
tinuous active duty service after June
30, 1985, (or less than 24 continuous
months of a qualifying obligated period
of active duty service after June 30,
1985, if his or her initial obligated pe-
riod of active duty is less than 3 years),
and

(iii) Is discharged or released from
active duty either—

(A) For a service-connected disabil-
ity, or

(B) For a medical condition which
preexisted the individual’s service on
active duty and which VA determines
is not service connected,

(C) Under 10 U.S.C. 1173 (hardship dis-
charge), or

(D) Involuntarily for convenience of
the government as a result of a reduc-
tion in force, as determined by the Sec-
retary of the military department con-
cerned in accordance with regulations
prescribed by the Secretary of Defense
or by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy, or;

(E) For a physical or mental condi-
tion that was not characterized as a
disability and did not result from the
individual’s own willful misconduct but
did interfere with the individual’s per-
formance of duty, as determined by the
Secretary of each military department
in accordance with regulations pre-
scribed by the Secretary of Defense or
by the Secretary of Transportation
with respect to the Coast Guard when
it is not operating as a service in the
Navy.

(Authority: 38 U.S.C. 3011(f), 3013(a))

(2) Entitlement will be calculated in
whole months.

(3) The following types of time lost
are not countable in determining the
extent of a veteran’s or
servicemember’s entitlement:

(i) Excess leave,

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00411 Fmt 8010 Sfmt 8010 E:\CFR\174132.044 174132



412

38 CFR Ch. I (7–1–97 Edition)§ 21.7072

(ii) Noncreditable time, and
(iii) Not-on-duty time.

(Authority: 38 U.S.C. 3013(a); Pub. L. 98–525)

(c) Entitlement based on service in the
Selected Reserve. (1) Except as provided
in § 21.7073, when the provisions of this
subparagraph are met, an individual is
entitled to one month of basic edu-
cational assistance (or the equivalent
thereof in part-time basic educational
assistance) for each month of the indi-
vidual’s active duty service after June
30, 1985, and in the case of an individual
who had no previous eligibility under
38 U.S.C. ch. 34, is the individual’s ini-
tial obligated period of active duty. An
individual is entitled to one month of
basic educational assistance (or the
equivalent thereof in part-time basic
educational assistance) for each four
months served by the individual in the
Selected Reserve after June 30, 1985,
(other than a month in which the indi-
vidual serves on active duty). VA will
apply the provisions of this subpara-
graph when the individual—

(Authority: 38 U.S.C. 3013(b); Pub. L. 100–689)
(July 1, 1985).

(i) Establishes eligibility through
meeting the eligibility requirements of
§ 21.7042 or § 21.7044 of this part, and

(ii) Bases his or her eligibility upon a
combination of service on active duty
and service in the Selected Reserve as
described in § 21.7042(b) and § 21.7044(b)
of this part.

(2) Entitlement will be calculated in
whole months.

(3) The following types of time lost
are not countable in determining the
extent of a veteran’s or
servicemember’s entitlement:

(i) Excess leave,
(ii) Noncreditable time, and
(iii) Not-on-duty time.
(4) A veteran described in this para-

graph is not entitled to any basic edu-
cational assistance for service in the
Selected Reserve in excess of the num-
ber of months of service in the Selected
Reserve which is evenly divisible by
four.

(5) VA will consider a veteran to be
entitled to 36 months of basic edu-
cational assistance when he or she—

(i) Initially enters on active duty
after June 30, 1985;

(ii) Is attempting to establish eligi-
bility through service in the Selected
Reserve;

(iii) Has completed the active duty
service required in § 21.7042 of this part;
and

(iv) Is participating in the Selected
Reserve, but has not participated for
the length of time required in § 21.7042
of this part.

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

(d) Entitlement affected by failure to
complete required Selected Reserve service.
If a veteran attempts to establish eligi-
bility through a combination of active
duty service and service in the Se-
lected Reserves, but fails to do so, his
or her entitlement shall be the number
of months to which he or she is enti-
tled on the basis of his or her active
duty service.

(Authority: 38 U.S.C. 3011, 3012; Pub. L. 98–
525)

(e) Repayment of an education loan af-
fects entitlement. A period of service
counted for the purpose of repayment
under section 902 of the Department of
Defense Authorization Act, 1981, of an
education loan may not also be count-
ed for the purposes of determining the
number of months of the veteran’s or
servicemember’s entitlement to basic
educational assistance. Therefore, in
determining a veteran’s or
servicemember’s entitlement, VA
will—

(1) Determine his or her entitlement
as provided in paragraph (a), (b), (c) or
(d) of this section, as appropriate, and

(2) Subtract from the figure deter-
mined in paragraph (e)(1) of this sec-
tion the number of months of service
counted for the purposes of repayment
of an educational loan under section
902 of the Department of Defense Au-
thorization Act, 1981.

(Authority: 38 U.S.C. 3033(b); Pub. L. 98–525)

(f) Limitation on entitlement. Except as
provided in § 21.7076(e) and § 21.7135(s) of
this part no one is entitled to more
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than 36 months of full-time basic edu-
cational assistance (or its equivalent in
part-time educational assistance).

(Authority: 38 U.S.C. 3013(c), 3013(f); Pub. L.
98–525, Pub. L. 102–127)(Oct. 10, 1991)

[53 FR 1757, Jan. 22, 1988, as amended at 56
FR 20134, May 2, 1991; 58 FR 26241, May 3,
1993; 59 FR 24052, May 10, 1994; 61 FR 6788,
Feb. 22, 1996]

§ 21.7073 Entitlement for some individ-
uals who establish eligibility during
the open period or who establish
eligibility before involuntary sepa-
ration.

(a) Individuals who establish eligibility
during the open period. (1) The provi-
sions of this paragraph apply to a vet-
eran or servicemember who:

(i) Establishes eligibility by with-
drawing an election not to enroll as
provided in § 21.7042(c);

(ii) Has less than $1,200 deducted from
his or her military pay; and

(iii) Before completing the period of
service which the individual was obli-
gated to service on December 1, 1988,
the individual:

(A) Is discharged or released from ac-
tive duty for a service-connected dis-
ability, a medical condition which
preexisted that service, or hardship; or

(B) Is discharged or released from ac-
tive duty for the convenience of the
Government after completing not less
than 20 months of that period of serv-
ice, if that period was less than three
years, or 30 months, if that period was
at least three years; or

(C) Is involuntarily discharged or re-
leased from active duty for conven-
ience of the Government as a result of
a reduction in force, as determined by
the Secretary concerned in accordance
with regulations prescribed by the Sec-
retary of Defense or by the Secretary
of Transportation with respect to the
Coast Guard when it is not operating as
a service in the Navy.

(Authority: 38 U.S.C. 3301(c))

(2) A veteran described in paragraph
(a)(1) of this section is entitled to a
number of months of basic educational
assistance (or equivalent thereof in
part-time basic educational assistance)
equal to the lesser of:

(i) A number of months determined
by multiplying 36 by a fraction the nu-

merator of which is the amount by
which the basic pay of the individual
has been reduced as provided in
§ 21.7042(e)(2) and the denominator of
which is $1,200, or

(ii) The number of months the vet-
eran has served on continuous active
duty after June 30, 1985.

(Authority: 38 U.S.C. 3013(c))

(b) Individuals who establish eligibility
following involuntary separation. (1) The
provisions of this paragraph apply to a
veteran who establishes eligibility by
meeting the provisions of § 21.7045 of
this part.

(Authority: 38 U.S.C. 3018A)

(2) A veteran described in paragraph
(b)(1) of this section is entitled to a
number of months of basic educational
assistance (or equivalent thereof in
part-time basic educational assistance)
equal to the lesser of—

(i) 36 months, or
(ii) The number of months the vet-

eran served on active duty.

(Authority: 38 U.S.C. 3013)

[59 FR 24053, May 10, 1994]

§ 21.7074 Entitlement to supplemental
educational assistance.

In determining the entitlement of a
veteran or servicemember who is eligi-
ble for supplemental educational as-
sistance VA shall—

(a) Calculate the veteran’s or
servicemember’s entitlement to basic
educational assistance on the day he or
she establishes eligibility for supple-
mental educational assistance, and

(b) Credit the veteran or
servicemember with the same number
of months and days entitlement to sup-
plemental educational assistance as
the number calculated in paragraph (a)
of this section.

(Authority: 38 U.S.C. 3023; Pub. L. 98–525)

§ 21.7076 Entitlement charges.
(a) Overview. VA will make charges

against entitlement as stated in this
section. Charges will be made against
the entitlement the veteran or
servicemember has to educational as-
sistance under 38 U.S.C. ch. 30 as the
assistance is paid. After December 31,
1989, there will be a charge (for record
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purposes only) against the remaining
entitlement, under 38 U.S.C. ch. 34 of
an individual who is receiving edu-
cational assistance under § 21.7137. The
record-purpose charges against entitle-
ment under 38 U.S.C. ch. 34 will not
count against the 48 months of total
entitlement under both 38 U.S.C. chs.
30 and 34 to which the veteran or
servicemember may be entitled. (See
§ 21.4020(a).) Except for those pursuing
correspondence training, flight train-
ing or apprenticeship or other on-job
training, charges are based upon the
principle that a veteran or
servicemember who trains full time for
one day should be charged one day of
entitlement. The provisions of this sec-
tion apply to—

(1) Veterans and servicemembers
training under 38 U.S.C. ch. 30, and

(2) Veterans training under 38 U.S.C.
ch. 31 who make a valid election under
§ 21.21 to receive educational assistance
equivalent to that paid to veterans
under 38 U.S.C. ch. 30.

(Authority: 38 U.S.C. 3013)

(b) Determining entitlement charge.
This paragraph states how VA gen-
erally will determine the charge
against the entitlement of a
servicemember or veteran who is re-
ceiving educational assistance. How-
ever, when the circumstances described
in paragraph (e) apply to a
servicemember or veteran, VA will use
that paragraph to determine an enti-
tlement charge instead of this para-
graph.

(1) Except for those pursuing cor-
respondence training, cooperative
training, flight training, or apprentice-
ship or other on-job training, and those
receiving tutorial assistance, VA will
make a charge against entitlement—

(i) On the basis of total elapsed time
(one day for each day of pursuit) if the
servicemember or veteran is pursuing
the program of education on a full-
time basis,

(ii) On the basis of a proportionate
rate of elapsed time, if the veteran or
servicemember is pursuing the program
of education on a three-quarter, one-
half or less than one-half time basis.
For the purpose of this computation,
training time which is less than one-
half, but more than one-quarter time,

will be treated as though it were one-
quarter time training.

(2) VA will compute elapsed time
from the commencing date of the
award to date of discontinuance. If the
veteran or servicemember changes his
or her training time after the com-
mencing date of the award, VA will—

(i) Divide the enrollment period into
separate periods of time during which
the veteran’s or servicemember’s train-
ing time remains constant, and.

(ii) Compute the elapsed time sepa-
rately for each time period.

(Authority: 38 U.S.C. 3013; Pub. L. 98–525)

(3) For each month that a veteran is
paid a monthly educational assistance
allowance while undergoing appren-
ticeship or other on-job training, VA
will make a charge against chapter 30
entitlement of—

(i) .75 of a month in the case of pay-
ments made during the first six months
of the veteran’s pursuit of the program
of apprenticeship or other on-job train-
ing,

(ii) .55 of a month in the case of pay-
ments made during the second six
months of the veteran’s pursuit of the
program of apprenticeship or other on-
job training, and

(iii) .35 of a month in the case of pay-
ments made following the first twelve
months of the veteran’s pursuit of ap-
prenticeship or other on-job training.

(4) For each month that a veteran is
paid a monthly educational assistance
allowance while undergoing appren-
ticeship or other on-job training, VA
will make a record purpose charge
against chapter 34 entitlement, if any,
of one month for each month of bene-
fits paid to him or her.

(5) When a veteran or servicemember
is pursuing a program of education by
correspondence, VA will make a charge
against entitlement for each payment
made to him or her. The charge—

(i) Will be made in months and deci-
mal fractions of a month, and

(ii) Will be determined by dividing
the amount of the payment by an
amount equal to the rate of edu-
cational assistance otherwise applica-
ble to him or her for full-time training
(disregarding in the case of a
servicemember the cost of course com-
parison).
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(6) When a veteran or servicemember
is pursuing a program of education
partly in residence and partly by cor-
respondence, VA will make a charge
against entitlement—

(i) For the residence portion of the
program as provided in paragraphs (b)
(1) and (2) of this section, and

(ii) For the correspondence portion of
the program as provided in paragraph
(b)(5) of this section.

(Authority: 38 U.S.C. 3032(c), 3034(c); Pub. L.
99–576)

(7) When a veteran is pursuing a pro-
gram of education through cooperative
training, VA will make a charge
against entitlement of 80 percent of a
month for each month in which the
veteran is receiving payment at the
rate for cooperative training. If the
veteran is pursuing cooperative train-
ing for a portion of a month, VA will
make a charge against entitlement on
the basis of total elapsed time (80 per-
cent of a day for each day of pursuit).

(Authority: 38 U.S.C. 3032(d); Pub. L. 100–689)
(Jan. 1, 1989)

(8) If an individual is paid tutorial as-
sistance as provided in § 21.7141, the fol-
lowing provisions will apply.

(i) There will be no charge to entitle-
ment for the first $600 of tutorial as-
sistance paid to an individual under 38
U.S.C. ch. 30.

(ii) VA will make a charge against
the period of entitlement of one month
for each amount of tutorial assistance
paid under 38 U.S.C. ch. 30, to the indi-
vidual in excess of $600 that is equal to
the amount of monthly educational as-
sistance the individual is otherwise eli-
gible to receive for full-time pursuit of
a residence course as provided in
§§ 21.7136, 21.7137 and 21.7138, as appro-
priate. When the amount of tutorial as-
sistance paid to the individual in ex-
cess of $600 is less than the amount of
monthly educational assistance the in-
dividual is otherwise eligible to re-
ceive, the entitlement charge will be
prorated.

(Authority: 38 U.S.C. 3019; Pub. L. 100–689)
(Nov. 18, 1988)

(9) When a veteran or servicemember
is pursuing a program of education
through flight training, VA will make
a charge against entitlement for each

payment made to him or her. The
charge—

(i) Will be made in months and deci-
mal fractions of a month, and

(ii) Will be determined by dividing
the amount of the payment by an
amount equal to the rate of basic edu-
cational assistance otherwise applica-
ble to him or her for full-time institu-
tional training.

(Authority: 38 U.S.C. 3031(f))

(c) Overpayment cases. VA will make a
charge against entitlement for an over-
payment only if the overpayment is
discharged in bankruptcy; is waived,
and is not recovered; or is com-
promised.

(1) If the overpayment is discharged
in bankruptcy or is waived and is not
recovered, the charge against entitle-
ment will be at the appropriate rate for
the elapsed period covered by the over-
payment (exclusive of interest, admin-
istrative costs of collection, court
costs and marshal fees).

(2) If the overpayment is com-
promised and the compromise offer is
less than the amount of interest, ad-
ministrative costs of collection, court
costs and marshal fees, the charge
against entitlement will be at the ap-
propriate rate for the elapsed period
covered by the overpayment (exclusive
of interest, administrative costs of col-
lection, court costs and marshal fees).

(3) If the overpayment is com-
promised and the compromise offer is
equal to or greater than the amount of
interest, administrative costs of collec-
tion, court costs and marshal fees, the
charge against entitlement will be de-
termined by—

(i) Subtracting the portion of the
debt attributable to interest, adminis-
trative costs of collection, court costs
and marshal fees from the compromise
offer,

(ii) Subtracting the amount deter-
mined in paragraph (c)(3)(i) of this sec-
tion from the amount of the original
debt (exclusive of interest, administra-
tive costs of collection, court costs and
marshal fees),

(iii) Dividing the result obtained in
paragraph (c)(3)(ii) of this section by
the amount of the original debt (exclu-
sive of interest, administrative costs of
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collection, court costs and marshal
fees), and

(iv) Multiplying the percentage ob-
tained in paragraph (c)(3)(iii) of this
section by the amount of the entitle-
ment which represents the whole over-
paid period.

(Authority: 38 U.S.C. 3013; Pub. L. 98–525)

(d) Interruption to conserve entitlement.
A veteran may not interrupt a certified
period of enrollment for the purpose of
conserving entitlement. An edu-
cational institution may not certify a
period of enrollment for a fractional
part of the normal term, quarter or se-
mester, if the veteran or
servicemember is enrolled for the en-
tire term, quarter or semester. VA will
make a charge against entitlement for
the entire period of certified enroll-
ment, if the veteran or servicemember
is otherwise eligible for educational as-
sistance, except when educational as-
sistance is interrupted under any of the
following conditions:

(1) Enrollment is terminated;
(2) The veteran or servicemember

cancels his or her enrollment, and does
not negotiate an educational assist-
ance check for any part of the certified
period of enrollment;

(3) The veteran or servicemember
interrupts his or her enrollment at the
end of any term, quarter or semester
within the certified period of enroll-
ment, and does not negotiate a check
for educational assistance for the suc-
ceeding term, quarter or semester;

(4) The veteran or servicemember re-
quests interruption or cancellation for
any break when a school was closed
during a certified period of enrollment,
and VA continued payments under an
established policy based upon an Exec-
utive Order of the President or an
emergency situation. Whether the vet-
eran or servicemember negotiated a
check for educational assistance for
the certified period is immaterial.

(Authority: 38 U.S.C. 3013; Pub. L. 98–525)

(e) No entitlement charge for some indi-
viduals. When the criteria described in
this paragraph are met, VA will make
no charges against entitlement as de-
scribed in paragraph (b) of this section.

(1) VA will make no charge against
an individual’s entitlement when the
individual—

(i) Either—
(A) While not serving on active duty,

had to discontinue pursuit of a course
or courses as a result of being ordered,
in connection with the Persian Gulf
War, to serve on active duty under sec-
tion 672 (a), (d), or (g), 673, 673b, or 688
of title 10, U.S. Code; or

(B) While serving on active duty, had
to discontinue pursuit of a course or
courses as a result of being ordered, in
connection with the Persian Gulf War,
to a new duty location or assignment
or to perform an increased amount of
work.

(ii) Failed to receive credit or lost
training time toward completion of the
individual’s approved educational, pro-
fessional or vocational objective as a
result of having to discontinue his or
her course pursuit.

(2) The period for which receipt of
educational assistance allowance is not
charged against the entitlement of an
individual described in paragraph (e)(1)
of this section shall not exceed the por-
tion of the period of enrollment in the
course or courses for which the individ-
ual failed to receive credit or with re-
spect to which the individual lost
training time.

(Authority: 38 U.S.C. 3013(f); Pub. L. 102–
127)(Oct. 10, 1991))

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28385, July 11, 1990; 56 FR 20134, May 2,
1991; 56 FR 26035, June 6, 1991; 56 FR 31332,
July 10, 1991; 57 FR 15024, Apr. 24, 1992; 58 FR
26241, May 3, 1993]

COUNSELING

§ 21.7100 Counseling.
A veteran or servicemember may re-

ceive counseling from VA before begin-
ning training and during training.

(a) Purpose. The purpose of counsel-
ing is

(1) To assist in selecting an objective;
(2) To develop a suitable program of

education;
(3) To select an educational institu-

tion appropriate for the attainment of
the educational objective;

(4) To resolve any personal problems
which are likely to interfere with the
successful pursuit of a program; and
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(5) To select an employment objec-
tive for the veteran that would be like-
ly to provide the veteran with satisfac-
tory employment opportunities in light
of his or her personal circumstances.

(Authority: 38 U.S.C. 3034, 3463; Pub. L. 98–
525)

(b) Required counseling. (1) In any
case in which VA has rated the veteran
as being incompetent, the veteran
must be counseled before selecting a
program of education or training. The
requirement that counseling be pro-
vided is met when—

(i) The veteran has had one or more
personal interviews with the counselor;

(ii) The counselor has jointly devel-
oped with the veteran recommenda-
tions for selecting a program; and

(iii) These recommendations have
been reviewed with the veteran.

(2) The veteran may follow the rec-
ommendations developed in the course
of counseling, but is not required to do
so.

(3) VA will take no further action on
a veteran’s application for assistance
under 38 U.S.C. chapter 30 when he or
she—

(i) Fails to report;
(ii) Fails to cooperate in the counsel-

ing process; or
(iii) Does not complete counseling to

the extent required under paragraph
(b)(1) of this section.

(4) Counseling is not required for any
other individual eligible for edu-
cational assistance established under
38 U.S.C. chapter 30.

(Authority: 38 U.S.C. 3032, 3463; Pub. L. 98–
525, Pub. L. 99–576)

(c) Availability of counseling. Counsel-
ing is available for—

(1) Identifying and removing reasons
for academic difficulties which may re-
sult in interruption or discontinuance
of training, or

(2) In considering changes in career
plans and making sound decisions
about the changes.

(Authority: 38 U.S.C. 3034, 3463; Pub. L. 98–
525)

(d) Provision of counseling. VA shall
provide counseling as needed for the
purposes identified in paragraphs (a)
and (c) of this section upon request of
the individual. In addition, VA shall

provide counseling as needed for the
purposes identified in paragraph (b) of
this section following the veteran’s re-
quest for counseling, the veteran’s ini-
tial application for benefits or any
communication from the veteran or
guardian indicating that the veteran
wishes to change his or her program.
VA shall take appropriate steps (in-
cluding individual notification where
feasible) to acquaint all participants
with the availability and advantages of
counseling services.

(Authority: 38 U.S.C. 3034, 3463; Pub. L. 98–
525, Pub. L. 99–576)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28385, July 11, 1990]

§ 21.7103 Travel expenses.
(a) Travel for veterans and

servicemembers.
(1) Except as provided in paragraph

(a)(2) of this section, VA shall deter-
mine and pay the necessary cost of
travel to and from the place of counsel-
ing for individuals who are required to
receive counseling if—

(i) VA determines that the individual
is unable to defray the cost based upon
his or her annual declaration and cer-
tification; or

(ii) The individual has a compensable
service-connected disability.

(2) VA shall not pay for the travel ex-
penses for a veteran who is not residing
in a State.

(Authority: 38 U.S.C. 111)

(b) Travel for attendants.
(1) VA will authorize payment of

travel expenses for an attendant while
the individual is traveling when—

(i) The individual, because of a severe
disability requires the services of an
attendant when traveling, and

(ii) VA is paying the necessary cost
of the individual’s travel on the basis
of the criteria stated in paragraph (a)
of this section.

(2) VA will not pay the attendant a
fee for travel expenses if he or she is a
relative as defined in § 21.374 of this
part.

(Authority: 38 U.S.C. 111)

(c) Payment of travel expenses prohib-
ited for most veterans. VA shall not pay
for any costs of travel to and from the
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place of counseling for anyone who re-
quests counseling under 38 U.S.C. Chap-
ter 30.

(Authority: 38 U.S.C. 111)

CROSS REFERENCE: 21.374, Authorization for
travel of attendants.

[55 FR 28385, July 11, 1990]

PROGRAMS OF EDUCATION

§ 21.7110 Selection of a program of
education.

(a) General requirement. In order to re-
ceive educational assistance an indi-
vidual must either be pursuing an ap-
proved program of education or be pur-
suing refresher or deficiency courses,
or other preparatory or special edu-
cation or training courses necessary to
enable the individual to pursue an ap-
proved program of education.

(Authority: 38 U.S.C. 3014, 3023; 3034; Pub. L.
98–525, Pub. L. 100–689 (Aug. 15, 1989)

(b) Approval of a program of education.
VA will approve a program of edu-
cation under 38 U.S.C. chapter 30 se-
lected by an eligible veteran or
servicemember if—

(1) It meets the definition of a pro-
gram of education found in
§ 21.7020(b)(23) of this part,

(2) It has an objective as described in
§ 21.7020(b) (13) or (22) of this part,

(3) The courses and subjects in the
program are approved for VA training,
and

(4) The veteran or servicemember is
not already qualified for the objective
of the program.

(Authority: 38 U.S.C. 3002(3), 3034, 3471; Pub.
L. 98–525)

[53 FR 1757, Jan. 22, 1988, as amended at 53
FR 3207, Feb. 4, 1988; 56 FR 20135, May 2, 1991]

§ 21.7112 Programs of education com-
bining two or more types of
courses.

(a) Concurrent enrollment. (1) When a
veteran or servicemember cannot suc-
cessfully schedule his or her complete
program at one educational institu-
tion, VA may approve a program of
concurrent enrollment. When request-
ing such a program, the veteran or
servicemember must show that his or
her complete program of education is
not available at the educational insti-

tution in which he or she will pursue
the major portion of his or her program
(the primary educational institution),
or that it cannot be scheduled success-
fully within the period in which he or
she plans to complete his or her pro-
gram. When the standards for measure-
ment of the courses pursued concur-
rently in the two educational institu-
tions are different, the concurrent en-
rollment shall be measured by convert-
ing the measurement of courses being
pursued at the second educational in-
stitution under the standard applicable
to such institution to its equivalent
measurement under the standard re-
quired for full-time courses applicable
to the primary educational institution.
For a complete discussion of measure-
ment of concurrent enrollments see
§ 21.7172 of this part.

(Authority: 38 U.S.C. 3034, 3688; Pub. L. 99–
576)

(2) The veteran or servicemember
must submit the monthly certification
of attendance and pursuit. Each edu-
cational institution where concurrent
enrollment is approved must either en-
dorse that certification, or submit a
separate certification showing the vet-
eran’s or servicemember’s enrollment
and pursuit.

(Authority: 38 U.S.C. 3034(b); Pub. L. 98–525)

(b) Courses offered under contract. In
administering benefits payable under
38 U.S.C. chapter 30, the VA will apply
the provisions of § 21.4233(e) of this part
in the same manner as they are applied
under 38 U.S.C. chapter 34.

(Authority: 38 U.S.C. 3034(a); Pub. L. 98–525)

(c) Television. In determining whether
a veteran or servicemember may pur-
sue part of a program of education
under 38 U.S.C. chapter 30 by tele-
vision, the VA will apply the provisions
of § 21.4233(c) of this part in the same
manner as they are applied in making
similar determinations for people
training under 38 U.S.C. chapters 34
and 36.

(Authority: 38 U.S.C. 3034, 3473(c); Pub. L. 98–
525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28386, July 11, 1990]
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§ 21.7114 Change of program.
In determining whether a veteran or

servicemember may change his or her
program of education under 38 U.S.C.
ch. 30, VA will apply the provisions of
§ 21.4234 of this part. VA will not con-
sider programs of education a veteran
or servicemember may have pursued
under 38 U.S.C. ch. 34 or 36 before Janu-
ary 1, 1990, if he or she wishes to
change programs of education under 38
U.S.C. ch. 30.

(Authority: 38 U.S.C. 3034, 3691; Pub. L. 98–
525, Pub. L. 101–366) (June 1, 1991)

[57 FR 29027, June 30, 1992]

COURSES

§ 21.7120 Courses included in pro-
grams of education.

(a) General. Generally, VA will ap-
prove, and will authorize payment of
educational assistance, for the individ-
ual’s enrollment in any course or sub-
ject which a State approving agency
has approved as provided in § 21.7220 of
this part and which forms a part of a
program of education as defined in
§ 21.7020(b)(23) of this part. Restrictions
on this general rule are stated in
§ 21.7222(b) of this part, however.

(Authority: 38 U.S.C. 3002(3), 3452; Pub. L. 98–
525)

(b) Avocational and recreational
courses are restricted.

(1) VA will not pay educational as-
sistance for an enrollment in any
course—

(i) Which is avocational or rec-
reational in character, or

(ii) The advertising for which con-
tains significant avocational or rec-
reational themes.

(2) VA presumes that the following
courses are avocational or recreational
in character unless the veteran or
servicemember justifies their pursuit
to VA as provided in paragraph (b)(3) of
this section. The courses are:

(i) Any photography course or enter-
tainment course, or

(ii) Any music course, instrumental
or vocal, public speaking course or
courses in dancing, sports or athletics,
such as horseback riding, swimming,
fishing, skiing, golf, baseball, tennis,
bowling, sports officiating, or other
sport or athletic courses, except

courses of applied music, physical edu-
cation, or public speaking which are of-
fered by institutions of higher learning
for credit as an integral part of a pro-
gram leading to an educational objec-
tive, or

(iii) Any other type of course which
VA determines to be avocational or
recreational.

(3) To overcome the presumption
that a course is avocational or rec-
reational in character, the veteran or
servicemember must establish that the
course will be of bona fide use in the
pursuit of his or her present or con-
templated business or occupation.

(Authority; 38 U.S.C. 3034, 3473; Pub. L. 98–
525)

(c) Flight training. (1) VA may pay
educational assistance for an enroll-
ment in a flight training course—

(i) When an institution of higher
learning offers the course for credit to-
ward the standard college degree the
veteran or servicemember is pursuing;
or

(ii) When—
(A) A flight school is offering the

course,
(B) The State approving agency and

the Federal Aviation Administration
have approved the course,

(C) The course of flight training is
generally accepted as necessary to at-
tain a recognized vocational objective
in the field of aviation which the vet-
eran or servicemember is pursuing, and

(D) The training for which payment
is made occurred after September 29,
1990.

(2) VA will not pay educational as-
sistance for an enrollment in a flight
training course which the veteran or
servicemember is pursuing as ancillary
training for a vocation other than avia-
tion.

(Authority: 38 U.S.C. 3034(f))

(d) Independent study. (1) Except as
provided in paragraph (d)(2) of this sec-
tion, effective October 29, 1992, VA may
pay educational assistance to a veteran
or servicemember who is enrolled in a
nonaccredited course or unit subject
offered entirely or partly by independ-
ent study only if—

(i) Successful completion of the non-
accredited course or unit subject is re-
quired in order for the veteran or
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servicemember to complete his or her
program of education,

(ii) On October 29, 1992, the veteran
or servicemember was receiving edu-
cational assistance for pursuit of the
program of education of which the non-
accredited independent study course or
unit subject forms a part, and

(iii) The veteran or servicemember
has remained continuously enrolled in
the program of education of which the
nonaccredited independent study
course or unit subject forms a part
from October 29, 1992, to the date of en-
rollment by the veteran or
servicemember in the nonaccredited
independent study course or unit sub-
ject.

(2) Notwithstanding the provisions of
paragraph (d)(1) of this section, VA
may pay educational assistance to a
veteran or servicemember for enroll-
ment in a course or unit subject offered
by independent study which, though
part of an approved program of edu-
cation, is not required in order for the
veteran or servicemember to complete
the program of education (i.e., an elec-
tive) when—

(i) The veteran or servicemember was
enrolled in and receiving educational
assistance for the course or unit sub-
ject on October 29, 1992, and

(ii) The veteran or servicemember re-
mains continuously enrolled in the
course or unit subject.

(3) Whether or not the veteran or
servicemember is enrolled will be de-
termined by the regularly prescribed
standards and practices of the edu-
cational institution offering the course
or unit subject.

(Authority: 38 U.S.C. 3014, 3034, 3076, 3680A(a);
sec. 313(b), Pub. L. 102–568, 106 Stat. 4333)

[53 FR 1757, Jan. 22, 1988, as amended at 53
FR 3207, Feb. 4, 1988; 57 FR 15024, Apr. 24,
1992; 61 FR 6788, Feb. 22, 1996; 61 FR 29297,
June 10, 1996]

§ 21.7122 Courses precluded.
(a) Unapproved courses. VA will not

pay educational assistance for an en-
rollment in any course which has not
been approved by a State approving
agency or by the VA when that agency
acts as a State approving agency. VA
will not pay educational assistance for
a new enrollment in a course when a
State approving agency has suspended

the approval of the course for new en-
rollments, nor for any period within
any enrollment after the date the
State approving agency disapproves a
course. See § 21.7220 of this part.

(Authority: 38 U.S.C. 3034, 3672; Pub. L. 98–
525)

(b) Courses outside a program of edu-
cation. VA will not pay educational as-
sistance for an enrollment in any
course which is not part of a veteran’s
or servicemember’s program of edu-
cation unless the veteran or
servicemember is enrolled in refresher
courses (including courses which will
permit the veteran or servicemember
to update knowledge and skills or be
instructed in the technological ad-
vances which have occurred in the vet-
eran’s or servicemember’s field of em-
ployment), deficiency courses, or other
preparatory or special education or
training courses necessary to enable
the veteran or servicemember to pur-
sue an approved program of education.

(Authority: 38 U.S.C. 3002(3), 3034, 3452(b);
Pub. L. 98–525) (Aug. 15, 1989)

(c) Erroneous, deceptive, misleading
practices. VA will not pay educational
assistance for an enrollment in any
course offered by an educational insti-
tution which uses advertising, sales or
enrollment practices which are erro-
neous, deceptive or misleading by ac-
tual statement, omission or intima-
tion. VA will apply the provisions of
§ 21.4252(h) of this part in making these
decisions with regard to enrollments
under 38 U.S.C. chapter 30 as it does in
making similar decisions with regard
to enrollments under 38 U.S.C. chapter
34.

(Authority: 38 U.S.C. 3034, 3696; Pub. L. 98–
525)

(d) Restrictions on enrollment: percent-
age of students receiving financial sup-
port. Except as otherwise provided VA
shall not approve an enrollment in any
course for a veteran or servicemember,
not already enrolled for any period dur-
ing which more than 85 percent of the
students enrolled in the course are hav-
ing all or part of their tuition, fees or
other charges paid for them by the edu-
cational institution or by VA pursuant
to title 38, United States Code. This re-
striction may be waived in whole or in
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part. In determining which courses to
apply this restriction to and whether
to waive this restriction, VA will apply
the provisions of § 21.4201 of this part to
enrollments under 38 U.S.C. chapter 30
in the same manner as it does to en-
rollments under 38 U.S.C. chapter 34.

(Authority: 38 U.S.C. 3034, 3473(d); Pub. L. 98–
525)

(e) Other courses. VA shall not pay
educational assistance for—

(1) An audited course (see § 21.4252(i)
of this part),

(2) A course for which the veteran or
servicemember received a nonpunitive
grade in the absence of mitigating cir-
cumstances (see § 21.4252(j) of this part),

(3) New enrollments in a course
where approval has been suspended by
a State approving agency,

(4) Certain courses being pursued by
nonmatriculated students as provided
in § 21.4252(l) of this part,

(5) Except as provided in § 21.4252(j), a
course from which the veteran or
servicemember withdrew without miti-
gating circumstances,

(6) An enrollment in a course offered
by a proprietary school when the vet-
eran or servicemember is an official of
the school authorized to sign certifi-
cates of enrollment or monthly certifi-
cates of attendance or monthly certifi-
cations of pursuit, an owner of the
school, or an operator of the school, or

(7) Except as provided in § 21.7120(d),
an enrollment in a nonaccredited inde-
pendent study course.

(Authority: 38 U.S.C. 3002(3), 3034, 3672(a),
3676, 3680(a), 3680A(a))

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28386, July 11, 1990; 56 FR 20135, May 2,
1991; 61 FR 6788, Feb. 22, 1996]

§ 21.7124 Overcharges.

VA may disapprove an educational
institution for further enrollments,
when the educational institution
charges or receives from a veteran or
servicemember tuition and fees that
exceed the established charges which
the educational institution requires
from similarly circumstanced non-
veterans enrolled in the same course.

(Authority: 38 U.S.C. 3034, 3690; Pub. L. 98–
525)

PAYMENTS-EDUCATIONAL ASSISTANCE

§ 21.7130 Educational assistance.
VA will pay educational assistance to

an eligible veteran or servicemember
while he or she is pursuing approved
courses in a program of education at
the rates specified in §§ 21.7136, 21.7137
and 21.7139 of this part.

(Authority: 38 U.S.C. 3015, 3022, 3032; Pub. L.
98–525)

§ 21.7131 Commencing dates.
The commencing date of an award or

increased award of educational assist-
ance will be determined under this sec-
tion.

(a) Entrance or reentrance including
change of program, training time, or edu-
cational institution. When an eligible
veteran or servicemember enters or re-
enters into training, the commencing
date of his or her award of educational
assistance shall be the latest of the fol-
lowing dates.

(1) The date the educational institu-
tion certifies under paragraph (b) or (c)
of this section.

(2) The date one year before VA re-
ceives the veteran’s or
servicemember’s application or enroll-
ment certification, whichever is the
later. (See § 21.7032 of this part)

(3) The effective date of the approval
of the course, or one year before the
date VA receives the approval notice,
whichever is later.

(4) The date of reopened application
under paragraph (d) of this section.

(Authority: 38 U.S.C. 3014, 3023, 3034, 3672;
Pub. L. 98–525)

(b) Certification by school—the course
or subject leads to a standard college de-
gree. (1) When the student enrolls in a
course offered by independent study,
the commencing date of the award or
increased award of educational assist-
ance will be the date the student began
pursuit of the course according to the
regularly established practices of the
educational institution.

(2) Except as provided in paragraphs
(b)(3), (b)(4) and (b)(5) of this section
when a student enrolls in a resident
course or subject, the commencing date
of the award or increased award of edu-
cational assistance will be the first
scheduled date of classes for the term,
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quarter or semester in which the stu-
dent is enrolled.

(3) When the student enrolls in a resi-
dent course or subject whose first
scheduled class begins after the cal-
endar week when, according to the
school’s academic calendar, classes are
scheduled to commence for the term,
quarter, or semester, the commencing
date of the award or increased award of
educational assistance allowance will
be the actual date of the first class
scheduled for that particular course or
subject.

(4) When a student enrolls in a resi-
dent course or subject, the commenc-
ing date of the award will be the date
of reporting provided that—

(i) The published standards of the
school require the student to register
before reporting, and

(ii) The published standards of the
school require the student to report no
more than 14 days before the first
scheduled date of classes for the term,
quarter or semester for which the stu-
dent has registered.

(5) When the student enrolls in a resi-
dent course or subject and the first day
of classes is more than 14 days after
the date of registration, the commenc-
ing date of the award or the increased
award of educational assistance will be
the first day of classes.

(Authority: 38 U.S.C. 3014, 3023; Pub. L. 98–
525)

(c) Certification by educational institu-
tion or training establishment—course
does not lead to a standard college degree.
(1) When a veteran or servicemember
enrolls in a course which does not lead
to a standard college degree and which
is offered in residence, the commencing
date of the award of educational assist-
ance will be as stated in paragraph (b)
of this section.

(2) When a veteran or servicemember
enrolls in a course which is offered by
correspondence, the commencing date
of the award of educational assistance
shall be the later of—

(i) The date the first lesson was sent,
or

(ii) The date of affirmance.
(3) When a veteran enrolls in a pro-

gram of apprenticeship or other on-the-
job training, the commencing date of
the award of educational assistance

shall be the first date of employment
in the training position.

(Authority: 38 U.S.C. 3014, 3023; Pub. L. 98–
525, Pub. L. 99–576)

(d) Reopened application after aban-
donment (§ 21.7032). When the veteran or
servicemember reopens his or her
claim after abandoning it, the com-
mencing date of the award of edu-
cational assistance shall be the date
VA receives the individual’s applica-
tion or enrollment certificate, which-
ever is later.

(Authority: 38 U.S.C. 3034, 3471(a); Pub. L. 98–
525)

(e) Increase for a dependent. A veteran
who was eligible for educational assist-
ance allowance under 38 U.S.C. chapter
34 on December 31, 1989, is entitled to
additional educational assistance for
dependents. No other veteran or
servicemember is eligible for addi-
tional educational assistance. The ef-
fective date for the additional edu-
cational assistance is determined as
follows.

(1) The veteran may acquire one or
more dependents before he or she en-
ters or reenters a program of edu-
cation. When this occurs, the following
rules apply.

(i) The effective date of the increase
will be the date of entrance or re-
entrance if—

(A) VA receives the claim for the in-
crease within 1 year of the date of en-
trance or reentrance, and

(B) VA receives necessary evidence
within 1 year of its request, or the vet-
eran shows that good cause exists for
VA’s not receiving the necessary evi-
dence within 1 year of its request. See
§ 21.7032.

(ii) The effective date of the increase
will be the date the VA receives notice
of the dependent’s existence if—

(A) VA receives the claim for the in-
crease more than 1 year after the date
of entrance or reentrance, and

(B) VA receives notice of the depend-
ent’s existence if evidence is received
either within 1 year of VA request, or
the veteran shows that there is good
cause to extend the one-year time
limit to the date on which VA received
notice of the dependent’s existence.
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(iii) The effective date will be the
date VA receives all necessary evi-
dence, if that evidence is received more
than 1 year from the date VA requests
it, unless the veteran is able to show
that there is good cause to extend the
one-year time limit to the date on
which VA received notice of the de-
pendent’s existence. If the veteran
shows good cause, the provisions of
subdivision (ii)(B) of this subparagraph
will apply.

(2) If the veteran acquires a depend-
ent after he or she enters or reenters a
program of education, the increase will
be effective on the latest of the follow-
ing dates:

(i) Date of claim. This term means
the following in order of their applica-
bility:

(A) Date of the veteran’s marriage, or
birth of his or her child, or his or her
adoption of a child, if the evidence of
the event is received within 1 year of
the event.

(B) Date notice is received of the de-
pendent’s existence if evidence is re-
ceived either within 1 year of the VA
request, or the veteran shows that
there is good cause to extend the one-
year time limit to the date on which
VA received notice of the dependent’s
existence.

(C) The date VA receives evidence if
this date is more than 1 year after the
VA request, and the veteran is not able
to show that there is good cause to ex-
tend the one-year time limit to the
date on which VA received notice of
the dependent’s existence.

(Authority: 38 U.S.C. 5110(n))

(See § 3.667 of this chapter as to effective
dates with regard to children age 18 and
older who are attending school)

(f) Liberalizing laws and VA issues.
When a liberalizing law or VA issue af-
fects the commencing date of a veter-
an’s or servicemember’s award of edu-
cational assistance, that commencing
date shall be in accordance with facts
found, but not earlier than the effec-
tive date of the act or administrative
issue.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(g) Correction of military records
(§ 21.7050(b)). The eligibility of a vet-

eran may arise because the nature of
the veteran’s discharge or release is
changed by appropriate military au-
thority. In these cases the commencing
date of educational assistance will be
in accordance with facts found, but not
earlier than the date the nature of the
discharge or release was changed.

(Authority: 38 U.S.C. 3031(b); Pub. L. 98–525)

(h) Individuals in a penal institution. If
a veteran or servicemember is paid a
reduced rate of educational assistance
under § 21.7139 (c), (d), (e), (f) and (g) of
this part, the rate will be increased or
assistance will commence effective the
earlier of the following dates:

(1) The date the tuition and fees are
no longer being paid under another
Federal program or a State or local
program, or

(2) The date of the release from the
prison or jail.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)

(i) Commitment to service in the Se-
lected Reserve. If a veteran has estab-
lished eligibility to educational assist-
ance through two years’ active duty
service, and he or she establishes enti-
tlement to an increased monthly rate
through commitment to serve four
years in the Selected Reserve, the ef-
fective date of the increase is the date
on which he or she—

(1) Is committed to serve four years
in the Selective Reserve, and

(2) Is attached to a unit of the Se-
lected Reserve.

(Authority: 38 U.S.C. 3012; Pub. L. 98–525)

(j) Service Members Occupational Con-
version and Training Act of 1992. If the
veteran’s educational assistance has
been discontinued because the veteran
is training under a job training pro-
gram for which benefits are payable to
his or her employer under the Service
Members Occupational Conversion and
Training Act of 1992, VA will determine
the date upon which educational assist-
ance may be resumed as follows.

(1) When the veteran is pursuing a
program of education on the last date
for which benefits are payable under
that Act, payments will be resumed on
the day following that date.

(2) When the veteran is not pursuing
a program of education on the last date
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for which benefits are payable under
that Act, payments will be resumed on
the commencing date as determined by
paragraphs (a) through (i) of this sec-
tion, but not before the day following
the last date for which benefits are
payable under that Act.

(Authority: Sec. 4492(a), Pub. L. 102–484, 106
Stat. 2765–2766)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28386, July 11, 1990; 56 FR 11672, Mar. 20,
1991; 57 FR 40615, Sept. 4, 1992; 61 FR 6788,
Feb. 22, 1996]

§ 21.7133 Suspension or discontinu-
ance of payments.

VA may suspend or discontinue pay-
ments of educational assistance, and in
such cases VA will apply §§ 21.4133,
21.4134 and 21.4207 of this part in the
same manner as they are applied in the
administration of chapters 34 and 36.

(Authority: 38 U.S.C. 3034, 3690; Pub. L. 98–
525)

§ 21.7135 Discontinuance dates.
The effective date of reduction or dis-

continuance of educational assistance
will be as stated in this section. Ref-
erence to reduction of educational as-
sistance due to the loss of a dependent
only applies to veterans who were eligi-
ble to receive educational assistance
allowance under 38 U.S.C. chapter 34 on
December 31, 1989. No other veteran or
servicemember will have his or her
educational assistance reduced due to a
loss of a dependent. If more than one
type of reduction or discontinuance is
involved, the earliest date will control.

(a) Death of veteran or servicemember.
(1) If the veteran or servicemember re-
ceives an advance payment pursuant to
38 U.S.C. 3680(d) and dies before the pe-
riod covered by the advance payment
ends, the discontinuance date of edu-
cational assistance shall be the last
date of the period covered by the ad-
vance payment.

(2) In all other cases if the veteran or
servicemember dies while pursuing a
program of education, the discontinu-
ance date of educational assistance
shall be the last date of attendance.

(Authority: 38 U.S.C. 3014, 3023, 3680)

(b) Death of dependent. When a veter-
an’s dependent dies, and the veteran
has been receiving additional edu-

cational assistance based on the de-
pendent, the effective date of reduction
of the veteran’s educational assistance
shall be the last day of the month in
which the death occurs.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(c) Divorce. If the veteran becomes di-
vorced, the effective date of reduction
of his or her educational assistance is
the last day of the month in which the
divorce occurs.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(d) Dependent child. If the veteran’s
award of educational assistance must
be reduced because his or her depend-
ent child ceases to be dependent, the
effective date of reduction will be as
follows.

(1) If the veteran’s child marries, the
effective date of reduction will be the
last day of the month in which the
marriage occurs.

(2) If the veteran’s child reaches age
18, the effective date of reduction will
be the day preceding the dependent
child’s 18th birthday.

(3) If the veteran is receiving addi-
tional educational assistance based on
a child’s school attendance between the
child’s 18th and 23rd birthdays, the ef-
fective date of reduction of the veter-
an’s educational assistance will be the
last day of the month in which the de-
pendent child stops attending school,
or the day before the dependent child’s
23rd birthday, whichever is earlier.

(4) If the veteran is receiving addi-
tional educational assistance because
his or her child is helpless, the effec-
tive date of reduction will be the last
day of the month following 60 days
after VA notifies the veteran that the
dependent child’s helplessness has
ceased.

(Authority: 38 U.S.C. 5112(b) 5113; Pub. L. 98–
525)

(e) Course discontinued; course inter-
rupted; course terminated; course not sat-
isfactorily completed or withdrawn from.
(1) If the veteran or servicemember, for
reasons other than being called or or-
dered to active duty, withdraws from
all courses or receives all nonpunitive
grades, and in either case there are no
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mitigating circumstances, VA will ter-
minate or reduce educational assist-
ance effective the first date of the term
in which the withdrawal occurs or the
first date of the term for which non-
punitive grades are assigned.

(Authority: 38 U.S.C. 3680(a); Pub. L. 102–
127)(Aug. 1, 1990))

(2) If the veteran or servicemember
withdraws from all courses with miti-
gating circumstances or withdraws
from all courses such that a punitive
grade is or will be assigned for those
courses or the veteran withdraws from
all courses because he or she is ordered
to active duty, VA will terminate edu-
cational assistance for—

(i) Residence training: last date of at-
tendance; and

(ii) Independent study: official date
of change in status under the practices
of the educational institution.

(3) When a veteran or servicemember
withdraws from a correspondence
course, VA will terminate educational
assistance effective the date the last
lesson is serviced.

(4) When a veteran or servicemember
withdraws from an apprenticeship or
other on-the-job training, VA will ter-
minate educational assistance effective
the date of last training.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525, Pub. L. 99–576)

(5) When a veteran or servicemember
withdraws from a flight course, VA will
terminate educational assistance effec-
tive the date of last instruction.

(Authority: 38 U.S.C. 3034(f))

(f) Reduction in the rate of pursuit of
the course. If the veteran or
servicemember reduces the rate of
training by withdrawing from part of a
course, but continues training in part
of the course, the provisions of this
paragraph apply.

(1) If the reduction in the rate of
training occurs other than on the first
date of the term, VA will reduce the
veteran’s or servicemember’s edu-
cational assistance at the end of the
month or the end of the term in which
the withdrawal occurs, whichever is
earlier, either when—

(i) A nonpunitive grade is assigned
for the part of the course from which
he or she withdraws; and

(A) The veteran or servicemember
withdraws because he or she is ordered
to active duty; or

(B) The withdrawal occurs with miti-
gating circumstances; or

(ii) A punitive grade is assigned for
the part of the course from which the
reservist withdraws.

(2) VA will reduce educational assist-
ance effective the first date of the en-
rollment in which the reduction occurs
when—

(i) The reduction occurs on the first
date of the term; or

(ii) The veteran or servicemember—
(A) Receives a nonpunitive grade for

the part of the course from which he or
she withdraws; and

(B) Withdraws without mitigating
circumstances; and

(C) Does not withdraw because he or
she is ordered to active duty.

(Authority: 38 U.S.C. 3680(a); Pub. L. 102–
127)(Aug. 1, 1990))

(3) A veteran or servicemember, who
enrolls in several subjects and reduces
his or her rate of pursuits by complet-
ing one or more of them while continu-
ing training in the others, may receive
an interval payment based on the sub-
jects completed if the requirements of
§ 21.7140(d) are met. If those require-
ments are not met, VA will reduce the
individual’s educational assistance ef-
fective the date the subject or subjects
were completed.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(g) End of course or period of enroll-
ment. If a veteran’s or servicemember’s
course or period of enrollment ends,
the effective date of reduction or
discountinuance of his or her award of
educational assistance will be the end-
ing date of the course or period of en-
rollment as certified by the edu-
cational institution.

(Authority: 38 U.S.C. 3034(b), 3680; Pub. L. 98–
525)

(h) Nonpunitive grade. (1) If the vet-
eran or servicemember does not with-
draw, but nevertheless receives a non-
punitive grade in a particular course,
VA will reduce his or her educational
assistance effective the first date of en-
rollment for the term in which the
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grade applies, when no mitigating cir-
cumstances are found.

(2) If an individual does not with-
draw, but nevertheless receives a non-
punitive grade in a particular course,
VA will reduce his or her educational
assistance effective the last date of at-
tendance when mitigating cir-
cumstances are found.

(3) If an individual receives a non-
punitive grade through nonattendance
in a particular course, VA will reduce
the individual’s educational assistance
effective the last date of attendance
when mitigating circumstances are
found.

(4) If an individual receives a non-
punitive grade through nonattendance
in a particular course, VA will reduce
the individual’s educational assistance
effective the first date of enrollment in
which the grade applies, when no miti-
gating circumstances are found.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(i) Discontinued by VA. If VA discon-
tinues payment to a veteran or
servicemember following the proce-
dures stated in § 21.4207, the date of dis-
continuance of payment of educational
assistance will be—

(1) Date on which payments first
were suspended by the Director of a VA
facility as provided in § 21.4134, if the
discontinuance was preceded by such a
suspension.

(2) End of the month in which the de-
cision to discontinue, made by VA
under § 21.7133 or § 21.4207, is effective, if
the Director of a VA facility did not
suspend payments before the dis-
continuance.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(j) Disapproval by State approving
agency. If a State approving agency dis-
approves a course in which a veteran or
servicemember is enrolled, the date of
discontinuance of payment of edu-
cational assistance will be—

(1) Date on which payments first
were suspended by the director of a VA
facility as provided in § 21.4134, if dis-
approval was preceded by such a sus-
pension.

(2) End of the month in which dis-
approval is effective or VA receives no-
tice of the disapproval, whichever is

later, provided that the Director of a
VA facility did not suspend payments
before the disapproval

(Authority: 38 U.S.C. 3034, 3672(a), 3690; Pub.
L. 98–525)

(k) Disapproval by VA. If VA dis-
approves a course in which a veteran or
servicemember is enrolled, the effec-
tive date of discontinuance of payment
of educational assistance will be—

(1) The date on which the Director of
a VA facility first suspended payments,
as provided in § 21.4134, if such a sus-
pension preceded the disapproval.

(2) The end of the month in which the
disapproval occurred, provided that the
Director of a VA facility did not sus-
pend payments before the disapproval.

(Authority: 38 U.S.C. 3034, 3671(b), 3672(a),
3690; Pub. L. 98–525)

(l) Unsatisfactory progress, conduct or
attendance. If a veteran’s or
servicemember’s progress, conduct or
attendance is unsatisfactory, his or her
educational assistance shall be discon-
tinued effective the earlier of the fol-
lowing:

(1) The date the educational institu-
tion discontinues the veteran’s or
servicemember’s enrollment, or

(2) The date on which the veteran’s
or servicemember’s progress, conduct
or attendance becomes unsatisfactory
according to the educational institu-
tion’s regularly established standards
of progress, conduct or attendance.

(Authority: 38 U.S.C. 3034, 3474)

(m) Required certifications not received
after certification of enrollment. If VA
does not timely receive the veteran’s
or servicemember’s certification of at-
tendance or does not timely receive the
educational institution’s endorsement
of the certification or the educational
institution’s certification of attend-
ance or pursuit, VA will assume that
the veteran or servicemember has
withdrawn. VA will apply the provi-
sions of paragraph (e) of this section.
VA considers the receipt of a certifi-
cate of attendance to be timely if it is
received within 60 days of the last day
of the month for which attendance is
to be certified.

(Authority: 38 U.S.C. 3034(b); Pub. L. 98–525)
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(n) False or misleading statements. If
educational assistance is paid as the
result of false or misleading state-
ments, see § 21.7158:

(Authority: 38 U.S.C. 3034, 3690; Pub. L. 98–
525)

(o) Conflicting interests (not waived). If
an educational institution and VA have
conflicting interests as provided in
§ 21.4005 and § 21.7305, and VA does not
grant the veteran a waiver, the date of
discontinuance shall be 30 days after
the date of the letter notifying the vet-
eran.

(Authority: 38 U.S.C. 3034, 3683, Pub. L. 98–
525)

(p) Incarceration in prison or penal in-
stitution for conviction of a felony. (1)
The provisions of this paragraph apply
to a veteran or servicemember whose
educational assistance must be discon-
tinued or who becomes restricted to
payment of educational assistance at a
reduced rate under § 21.7139 (c) , (d), (e),
(f), or (g).

(2) The reduced rate or discontinu-
ance will be effective the latest of the
following dates:

(i) The first day on which all or part
of the veteran’s or servicemember’s
tuition and fees were paid by a Federal,
State or local program.

(ii) The date the veteran or
servicemember is incarcerated in pris-
on or penal institution, or

(iii) The comencing date of the award
as determined by § 21.7131.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)

(q) Active duty. If a veteran reenters
on active duty, the effective date of re-
duction of his or her award of edu-
cational assistance shall be the day be-
fore the veteran’s entrance on active
duty. (This reduction does not apply to
brief periods of active duty for training
if the educational institution permits
absence for active duty for training
without considering the veteran’s pur-
suit of a program of education to be in-
terrupted).

(Authority: 38 U.S.C. 3032)

(r) Record-purpose charge against enti-
tlement under 38 U.S.C. chapter 34 equals
entitlement that remained on December 31,
1989. A veteran who is receiving basic

educational assistance at the rates
stated in § 21.7137(a), will have his or
her award reduced to the rates found in
§ 21.7136(a) effective the date the total
of the veteran’s record-purpose charges
against his or her entitlement under 38
U.S.C. chapter 34 equals the entitle-
ment to that benefit which the veteran
had on December 31, 1989.

(Authority: 38 U.S.C. 3015(c); Pub. L. 98–525)

(s) Exhaustion of entitlement under 38
U.S.C. chapter 30. (1) If an individual
who is enrolled in an educational insti-
tution regularly operated on the quar-
ter or semester system exhausts his or
her entitlement under 38 U.S.C. chap-
ter 30, the discontinuance date shall be
the last day of the quarter or semester
in which entitlement is exhausted.

(2) If an individual who is enrolled in
an educational institution not regu-
larly operated on the quarter or semes-
ter system exhausts his or her entitle-
ment under 38 U.S.C. chapter 30 after
more than half of the course is com-
pleted, the discontinuance date shall be
the earlier of the following:

(i) The last day of the course, or
(ii) 12 weeks from the day the entitle-

ment is exhausted.
(3) If an individual who is enrolled in

an educational institution not regu-
larly operated on the quarter or semes-
ter system exhausts his or her entitle-
ment under 38 U.S.C. chapter 30 before
completing the major portion of the
course, the discontinuance date will be
the date the entitlement is exhausted.

(Authority: 38 U.S.C. 3031(e); Pub. L. 98–525)

(t) Eligibility expires. If the veteran is
pursuing a course on the date of expira-
tion of eligibility as determined under
§ 21.7050 or § 21.7051 VA will discontinue
educational assistance effective the
day preceding the end of the eligibility
period.

(Authority: 38 U.S.C. 3034(a); Pub. L. 98–525)

(u) Veteran fails to participate satisfac-
torily in the Selected Reserve. If a vet-
eran is attempting to establish eligi-
bility through service on active duty
combined with service in the Selected
Reserve, and he or she fails to partici-
pate satisfactorily in the Selected Re-
serve before completing the required
service in the Selected Reserve, the ef-
fective date of reduction of the award

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00427 Fmt 8010 Sfmt 8010 E:\CFR\174132.045 174132



428

38 CFR Ch. I (7–1–97 Edition)§ 21.7136

of educational assistance will be the
date the Secretary determines that he
or she failed to participate satisfac-
torily.

(Authority: 38 U.S.C. 3012; Pub. L. 98–525)

(v) Error-payee’s or administrative. (1)
When an act of commission or omission
by a payee or with his or her knowl-
edge results in an erroneous award of
educational assistance, the effective
date of the reduction or discontinuance
will be the effective date of the award,
or the day before the act, whichever is
later, but not before the date on which
the award would have ended had the
act not occurred.

(2) When an administrative error or
error in judgment results in an erro-
neous award, the award will be reduced
or terminated effective the date of last
payment.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(w) Forfeiture for fraud. If a veteran’s
or servicemember’s educational assist-
ance must be forfeited due to fraud, the
effective date of discontinuance shall
be the later of—

(1) The effective date of the award, or
(2) The day before the date of the

fraudulent act.

(Authority: 38 U.S.C. 6103; Pub. L. 98–525)

(x) Forfeiture for treasonable acts or
subversive activities. If a veteran’s or
servicemember’s educational assist-
ance must be forfeited due to treason-
able acts or subversive activities, the
effective date of discontinuance shall
be the later of—

(1) The effective date of the award, or
(2) The date before the date the vet-

eran or servicemember committed the
treasonable act or subversive activities
for which he or she was convicted.

(Authority: 38 U.S.C. 6104, 6105; Pub. L. 98–
525)

(y) Change in law or VA issue or inter-
pretation. If there is a change in appli-
cable law or VA issue, or in the Depart-
ment of Veterans Affairs’s application
of the law or VA issue, VA will use the
provisions of §3.114(b) of this chapter to
determine the date of discontinuance

of the veteran’s or servicemember’s
educational assistance.

(Authority: 38 U.S.C. 5112, 5113; Pub. L. 98–
525)

(z) Independent study course loses ac-
creditation. Except as otherwise pro-
vided in § 21.7120(d), if the veteran or
servicemember is enrolled in a course
offered in whole or in part by independ-
ent study, and the course loses its ac-
creditation (or the educational institu-
tion offering the course loses its ac-
creditation), the date of reduction or
discontinuance will be the effective
date of the withdrawal of accreditation
by the accrediting agency.

(Authority: 38 U.S.C. 3014, 3034, 3676, 3680A(a))

(aa) Service Members Occupational
Conversion and Training Act of 1992. If a
veteran enters a training program for
the purpose of obtaining assistance
under the Service Members Occupa-
tional Conversion and Training Act of
1992, the effective date of discontinu-
ance of educational assistance shall be
the date on which the veteran entered
the job training program.

(Authority: Sec. 4492(a), Pub. L. 102–484, 106
Stat. 2765–2766)

(bb) Except as otherwise provided. If a
veteran’s or servicemember’s edu-
cational assistance must be discon-
tinued for any reason other than those
stated in the other paragraphs of this
section, VA will determine the date of
discontinuance of educational assist-
ance on the basis of facts found.

(Authority: 38 U.S.C. 5112(a), 5113; Pub. L. 98–
525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28386, July 11, 1990; 57 FR 15024, Apr. 24,
1992; 58 FR 26242, May 3, 1993; 61 FR 6788, Feb.
22, 1996; 61 FR 26116, May 24, 1996]

§ 21.7136 Rates of payment of basic
educational assistance.

The monthly rate of educational as-
sistance payable to a veteran or
servicemember depends in part upon
the service requirements he or she met
to establish eligibility for that edu-
cational assistance.

(a) Service requirements for higher
rates. The monthly rate of basic edu-
cational assistance payable to a vet-
eran or servicemember shall be the
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rate stated in paragraph (b) of this sec-
tion when—

(1) The veteran has established eligi-
bility for educational assistance under
§ 21.7045; or

(2) The veteran has established eligi-
bility under § 21.7042, and one of the fol-
lowing sets of circumstances exist.

(i) The veteran’s initial obligated pe-
riod of active duty is at least three
years; or

(ii) The veteran’s initial obligated pe-
riod of active duty is at least two years
and less than three years and either
the veteran has served or is committed
to serve in the Selected Reserve for a
period of at least four years, or the vet-
eran was committed to serve in the Se-
lected Reserve for a period of at least
four years but failed to complete four
years service for one of the reasons
stated in § 21.7042(b)(7)(i) or (iii); or

(iii) The veteran’s initial obligated
period of active duty is at least two
years and less than three years and—

(A) The basic educational assistance
is payable for training received after
August 31, 1993;

(B) The veteran’s continuous active
duty service beginning on the date of
the commencement of his or her initial
obligated period of active duty is at
least three years and upon completion
of that continuous period of active
duty the veteran either—

(1) Continues on active duty; or
(2) Is discharged from active duty

with an honorable discharge; or
(3) Is released after service on active

duty characterized by the Secretary
concerned as honorable service and is
placed on the retired list, transferred
to the Fleet Reserve or the Fleet Ma-
rine Corps Reserve, placed on the tem-
porary disability retired list; or

(4) Is released from active duty for
further service in a reserve component
of the Armed Forces after service on
active duty characterized by the Sec-
retary concerned as honorable service.

(Authority: 38 U.S.C. 3015(a))

(b) Rates. (1) Except as elsewhere pro-
vided in this section or in § 21.7139, the
monthly rate of basic educational as-
sistance payable for training that oc-
curs after September 30, 1996, and be-
fore October 1, 1997, to a veteran whose
service is described in paragraph (a) of

this section is the rate stated in the
following table.

Training Monthly
rate

Full time ................................................................. $427.87
3⁄4 time ................................................................... 320.90
1⁄2 time ................................................................... 213.94
Less than 1⁄2 but more than 1⁄4 time ..................... 213.94
1⁄4 time or less ....................................................... 106.97

(Authority: 38 U.S.C. 3015)

(2) If a veteran’s service is described
in paragraph (a) of this section, the
monthly rate payable to the veteran
for pursuit of apprenticeship or other
on-job training that occurs after Sep-
tember 30, 1996, and before October 1,
1997, is the rate stated in the following
table.

Training period Monthly
rate

First six months of pursuit of training .................... $320.90
Second six months of pursuit of training ............... 235.33
Remaining pursuit of training ................................ 149.75

(Authority: 38 U.S.C. 3015, 3032(c))

(3) If a veteran’s service is described
in paragraph (a) of this section, the
monthly rate of basic educational as-
sistance payable to the veteran for pur-
suit of a cooperative course is:

(i) $342.30 for training that occurs
after September 30, 1996, and before Oc-
tober 9, 1996; and

(ii) $427.87 for training that occurs on
or after October 9, 1996.

(Authority: 38 U.S.C. 3015)

(c) Rates for some veterans whose initial
obligated period of active duty is less than
three years. If a veteran has established
eligibility under § 21.7042, but the veter-
an’s service is not described in para-
graph (a)(2) of this section, the month-
ly rate of educational assistance pay-
able to the veteran will be determined
by this paragraph.

(1) Except as elsewhere provided in
this section or in § 21.7139, the monthly
rate of basic educational assistance
payable to a veteran for training that
occurs after September 30, 1996, and be-
fore October 1, 1997, is the rate stated
in the following table.

Training Monthly
rate

Full time ................................................................. $347.65
3⁄4 time ................................................................... 260.74

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 E:\CFR\174132.045 174132



430

38 CFR Ch. I (7–1–97 Edition)§ 21.7136

Training Monthly
rate

1⁄2 time ................................................................... 173.83
Less time 1⁄2 but more than 1⁄4 time ...................... 173.83
1⁄4 time or less ....................................................... 86.91

(Authority: 38 U.S.C. 3015, 3032(c))

(2) The monthly rate of educational
assistance payable to a veteran for pur-
suit of apprenticeship or other on-job
training that occurs after September
30, 1996, and before October 1, 1997, is
the rate stated in the following table.

Training period Monthly
rate

First six months of pursuit of training .................... $260.74
Second six months of pursuit of training ............... 191.21
Remaining pursuit of training ................................ 121.68

(Authority: 38 U.S.C. 3015, 3032(c))

(3) The monthly rate of basic edu-
cational assistance payable to a vet-
eran for pursuit of a cooperative course
is:

(i) $278.12 for training that occurs
after September 30, 1996, and before Oc-
tober 9, 1996; and

(ii) $347.65 for training that occurs on
or after October 9, 1996.

(Authority: 38 U.S.C. 3015)

(d) Increase in basic educational assist-
ance rates (‘‘kicker’’). The Secretary
concerned may increase the amount of
basic educational assistance payable to
an individual who has a skill or spe-
cialty which the Secretary concerned
designates as having a critical shortage
of personnel or for which it is difficult
to recruit. The amount of the increase
is set by the Secretary concerned, but
(except as provided in paragraph (e) of
this section)—

(1) For individuals, other than those
pursuing cooperative training before
October 9, 1996, or apprenticeship or
other on-job training, it may not ex-
ceed:

(i) $400 per month for full-time train-
ing,

(ii) $300 per month for three-quarter-
time training,

(iii) $200 per month for one-half-time
training, or for training which is less
than one-half, but more than one-quar-
ter-time, or

(iv) $100 per month for one-quarter-
time training or less.

(2) For individuals who first become
members of the Armed Forces after No-
vember 28, 1989 (other than those pur-
suing cooperative training before Octo-
ber 9, 1996, or apprenticeship or other
on-job training), it may not exceed:

(i) $700 per month for full-time train-
ing,

(ii) $525 per month for three-quarter-
time training,

(iii) $350 per month for one-half-time
training or for training which is less
than one-half, but more than one-quar-
ter-time, or

(iv) $175 per month for one-quarter-
time training or less.

(3) For individuals who first become
members of the Armed Forces before
November 29, 1989, and who are pursu-
ing an apprenticeship or other on-job
training, it may not exceed—

(i) $300 per month during the first six
months of training,

(ii) $220 per month during the second
six months of training, and

(iii) $140 per month during the re-
maining months of training.

(4) For individuals who first become
members of the Armed Forces after No-
vember 28, 1989, and who are pursuing
an apprenticeship or other on-job
training, it may not exceed—

(i) $525 per month during the first six
months of training,

(ii) $385 per month during the second
six months of training, and

(iii) $245 per month during the re-
maining months of training.

(5) For individuals who first become
members of the Armed Forces before
November 29, 1989, and who are pursu-
ing cooperative training, it may not
exceed $320 per month for training re-
ceived before October 9, 1996.

(6) For individuals who first become
members of the Armed Forces after No-
vember 28, 1989, and who are pursuing
cooperative training, it may not exceed
$560 per month for training received be-
fore October 9, 1996.

(Authority: Sec. 108(a)(2), Pub. L. 100–689, 102
Stat. 4170; Sec. 5(a), Pub. L. 102–83, 105 Stat.
406)

(e) Less than one-half-time training and
rates for servicemembers. The monthly
rate for a veteran who is pursuing a
course on a less than one-half time
basis or the monthly rate for a
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servicemember who is pursuing a pro-
gram of education is the lesser of—

(1) The monthly rate stated in either
paragraph (a) or (b) of this section (as
determined by the veteran’s or
servicemember’s initial obligated pe-
riod of active duty) plus any additional
amounts that may be due under para-
graph (c) or (e) of this section, or

(2) The monthly rate of the cost of
the course.

(3) For individuals pursuing coopera-
tive training, it may not exceed $320
per month.

(Authority: 38 U.S.C. 3015, 3032)

(f) Increase in basic educational assist-
ance rates (‘‘kicker’’) for those eligible
under § 21.7045. A veteran who formerly
was eligible to receive educational as-
sistance under 38 U.S.C. ch. 32, and be-
comes eligible for educational assist-
ance under 38 U.S.C. ch. 30 as described
in § 21.7045(b)(1)(ii) or (c)(1)(ii), may re-
ceive an increase in basic educational
assistance allowance (kicker). The in-
crease will be determined as follows.

(1) The basis of the increase will be
that portion of the amount of money—

(i) Which remains in the VEAP fund
after the veteran has been paid all as-
sistance due him or her under 38 U.S.C.
ch. 32 and refunded all of his or her
contributions to the VEAP fund, and—

(ii) Which represents the Secretary of
Defense’s additional contributions for
the veteran as stated in § 21.5132(b)(3) of
this part.

(2) For a student pursuing a program
of education by residence training—

(i) VA will determine the monthly
rate of the increase by dividing the
amount of money described in para-
graph (e)(1) of this section by the num-
ber of months of entitlement to edu-
cational assistance under 38 U.S.C.
chapter 30 which the veteran has at the
time his eligibility for benefits under
38 U.S.C. chapter 30 is first established;

(ii) VA will use the monthly rate of
the increase determined in paragraph

(e)(2)(i) of this section if the veteran is
pursuing his or her program full time;

(iii) VA will multiply the monthly
rate determined by paragraph (e)(2)(i)
of this section by .75 for a student pur-
suing his or her program three-quarter
time;

(iv) VA will multiply the monthly
rate determined by paragraph (e)(2)(i)
of this section by .5 for a student pur-
suing his or her program half time; and

(v) VA will multiply the monthly
rate determined by paragraph (e)(2)(i)
of this section by .25 for a student pur-
suing his or her program less than one-
half time.

(3) For a veteran pursuing coopera-
tive training VA will multiply the rate
determined by paragraph (e)(2)(i) of
this section by .8 for training received
before October 9, 1996.

(4) For a veteran pursuing a program
of apprenticeship or other on-job train-
ing VA will multiply the monthly rate
determined by paragraph (e)(2)(i) of
this section

(i) By .75 for a veteran in the first six
months of pursuit of training,

(ii) By .55 for a veteran in the second
six months of pursuit of training, and

(iii) By .35 for a veteran in the re-
maining months of pursuit of training.

(Authority: 38 U.S.C. 3015(e))

[55 FR 28386, July 11, 1990, as amended at 55
FR 50324, Dec. 6, 1990; 56 FR 20135, May 2,
1991; 57 FR 11911, Apr. 8, 1992; 57 FR 57103,
Dec. 3, 1992; 59 FR 24053, May 10, 1994; 61 FR
6788, Feb. 22, 1996; 61 FR 15191, Apr. 5, 1996; 61
FR 24237, May 14, 1996; 62 FR 14824, Mar. 28,
1997]

§ 21.7137 Rates of payment of basic
educational assistance for individ-
uals with remaining entitlement
under 38 U.S.C. ch. 34.

(a) Minimum rates. (1) Except as else-
where provided in this section, the
monthly rate of basic educational as-
sistance for training that occurs after
September 30, 1996, and before October
1, 1997, is the rate stated in the follow-
ing table.

Training

Monthly rate

No.
dependents

One
dependent

Two
dependents

Additional
for each

additional
dependent

Full time ................................................................................................. $615.87 $651.87 $682.87 $16.00
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Training

Monthly rate

No.
dependents

One
dependent

Two
dependents

Additional
for each

additional
dependent

3⁄4 time ................................................................................................... 462.40 488.90 512.40 12.00
1⁄2 time ................................................................................................... 309.94 325.94 341.44 8.50
Less than 1⁄2 but more than 1⁄4 time ..................................................... 309.94 .................... .................... ....................
1⁄4 time or less ....................................................................................... 153.97 .................... .................... ....................

(Authority: 38 U.S.C. 3015 (e), (f), and (g))

(2) For veterans pursuing apprentice-
ship or other on-job training, the
monthly rate of basic educational as-

sistance for training that occurs after
September 30, 1996, and before October
1, 1997, is the rate stated in the follow-
ing table.

Training

Monthly rate

No
dependents

One
dependent

Two
dependents

Additional
for each

additional
dependent

1st six months of pursuit of program .................................................... $423.66 $436.03 $446.90 $5.25
2nd six months of pursuit of program ................................................... 291.70 301.05 308.75 3.85
3rd six months of pursuit of program .................................................... 173.55 179.68 184.40 2.45
Remaining pursuit of program ............................................................... 161.65 167.43 172.68 2.45

(Authority: 38 U.S.C. 3015(e), (f), (g))

(3) The monthly rate payable to a
veteran who is pursuing a cooperative

course is the rate stated in the follow-
ing table.

Training period

Monthly rate

No
dependents

One
dependent

Two
dependents

Additional
for each

additional
dependent

Oct. 1, 1996–Oct. 8, 1996 ..................................................................... $463.90 $484.30 $503.90 $9.20
On or after Oct. 9, 1996 ........................................................................ 579.87 605.37 629.87 11.50

(Authority: 38 U.S.C. 3015)

(b) Less than one-half-time training.
The monthly rate for a veteran who is
pursuing a course on a less than one-
half-time basis is the lesser of—

(1) The monthly rate in paragraph
(a)(1) of this section, or

(2) The monthly rate of the cost of
the course.

(Authority: 38 U.S.C. 3032; Pub. L. 98–525,
Pub. L. 99–576)

(c) Rates for servicemembers. The
monthly rate of educational assistance
for a servicemember may not exceed
the lesser of the following rates (except
as provided in paragraph (d) of this sec-
tion):

(1) The monthly pro-rated cost of the
course.

(2) The following monthly rates for
training that occurs after September
30, 1996, and before October 1, 1997—

(i) $615.87 for full-time training,
(ii) $462.40 for three-quarter-time

training,
(iii) $309.94 for one-half time training

and training that is less than one-half,
but more than one-quarter-time train-
ing, and

(iv) $153.97 for one-quarter-time
training.

(Authority: 38 U.S.C. 3015(d), 3015(f))

(d) Increase in basic educational assist-
ance rates (‘‘kicker’’). The Secretary
concerned may increase the amount of
basic educational assistance payable to
an individual who has a skill or spe-
cialty which the Secretary concerned

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 E:\CFR\174132.045 174132



433

Department of Veterans Affairs § 21.7138

designates as having a critical shortage
of personnel or for which it is difficult
to recruit. The increase may not be ap-
plied to a servicemember whose month-
ly rate is determined by paragraph
(c)(1) of this section, but it can serve to
raise the ceiling on monthly rates stat-
ed in paragraphs (b)(1) and (c)(2) of this
section. The amount of the increase is
set by the Secretary concerned, but—

(1) For individuals, other than those
pursuing cooperative training before
October 9, 1996, or apprenticeship or
other on-job training, it may not ex-
ceed:

(i) $400 per month for full-time train-
ing,

(ii) $300 per month for three-quarter-
time training.

(iii) $200 per month for one-half-time
training or for training which is less
than one-half but more than one-quar-
ter-time, or

(iv) $100 per month for one-quarter-
time training or less.

(2) For individuals pursuing an ap-
prenticeship or other on-job training it
may not exceed—

(i) $300 per month for the first six
months of training.

(ii) $220 per month for the second six
months of training, and

(iii) $140 per month for the remaining
months of training.

(Authority: 38 U.S.C. 3015, 3032)

(3) For individuals pursuing coopera-
tive training, it may not exceed $320
per month for training received before
October 9, 1996.

(Authority: Sec. 108(a)(2), Pub. L. 100–689, 102
Stat. 4170; sec. 5(a), Pub. L. 102–83, 105 Stat.
406)

(e) Concurrent benefits. VA may pay
additional educational assistance to a
veteran for a dependent concurrently
with additional pension or compensa-
tion for the same dependent.

(Authority: 38 U.S.C. 3015(d), Pub. L. 98–525)

(f) Two veteran cases. VA may pay ad-
ditional educational assistance to a
veteran for a spouse who is also a vet-
eran. This will not bar the payment of
additional educational assistance or
subsistence allowance under § 21.260 of
this part to the spouse for the veteran.
If the veteran is paid additional edu-
cational assistance for a child, that

will not bar payment of additional edu-
cational assistance or subsistence al-
lowance under § 21.260 of this part to
the spouse for the same child.

(Authority: 38 U.S.C. 3015(d); Pub. L. 98–525)

[53 FR 1757, Jan. 22, 1988, as amended at 54
34987, Aug. 23, 1989; 55 FR 28387, July 11, 1990;
56 FR 20135, May 2, 1991; 56 FR 31332, July 10,
1991; 57 FR 11911, Apr. 8, 1992; 57 FR 57104,
Dec. 3, 1992; 61 FR 6789, Feb. 22, 1996; 61 FR
15191, Apr. 5, 1996; 61 FR 24237, May 14, 1996;
62 FR 14825, Mar. 28, 1997]

§ 21.7138 Rates of supplemental edu-
cational assistance.

In addition to basic educational as-
sistance, a veteran or servicemember
who is eligible for supplemental edu-
cational assistance and entitled to it
shall be paid supplemental educational
assistance at the rate described in this
section unless a lesser rate is required
by § 21.7139 of this part.

(a) Rates for veterans. (1) Except for a
veteran pursuing apprenticeship or
other on-job training, the rate of sup-
plemental educational assistance pay-
able to a veteran is at least the rate
stated in this table.

TRAINING MONTHLY RATE

Full time ................................. $300.
3⁄4 time ................................... 225.
1⁄2 time ................................... 150.
Less than 1⁄2 but more than

1⁄4 time.
150 See paragraph (c).

1⁄4 time or less ....................... 75 See paragraph (c).
Cooperative ........................... 240.

(Authority: 38 U.S.C. 3015(d), 3022, 3032(d);
Pub. L. 98–525, Pub. L. 100–689) (Jan. 1, 1989)

(2) For a veteran pursuing appren-
ticeship or other on-job training the
rate of supplemental educational as-
sistance payable to a veteran is as pro-
vided in this table.

Training period Monthly rate

First 6 months of pursuit of
program.

$225.00

Second 6 months of pursuit
of program.

165.00

Remaining pursuit of program 105.00

(Authority: 38 U.S.C. 3015(c), 3032(c); Pub. L.
99–576)

(b) Increase in supplemental edu-
cational assistance rates (‘‘kicker’’). The
Secretary concerned may increase the
amount of supplemental educational
assistance payable to an individual
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who has a skill or specialty which the
Secretary concerned designates as hav-
ing a critical shortage of personnel or
for which it is difficult to recruit. The
amount of the increase is set by the
Secretary concerned, but—

(1) For an individual other than one
pursuing an apprenticeship or other on-
job training or cooperative training it
may not exceed—

(Authority: 38 U.S.C. 3032(d)) (Jan. 1, 1989)

(i) $300 per month for full-time train-
ing.

(ii) $225 per month for three-quarter-
time training,

(iii) $150 per month for one-half-time
training and for training which is less
than one-half-time, but more than one-
quarter-time, or

(iv) $75 per month for one-quarter-
time training or less.

(2) For an individual pursuing an ap-
prenticeship or other on-job training it
may not exceed—

(i) $225 per month for the first six
months of training,

(ii) $165 per month for the second six
months of training, and

(iii) $105 per month for the remaining
months of training.

(Authority: 38 U.S.C. 3022(b), 3032(c); Pub. L.
99–576)

(3) For an individual pursuing cooper-
ative training, it may not exceed $240
per month.

(Authority: 38 U.S.C. 3022(b), 3032(d)) (Jan. 1,
1989)

(c) Rates of supplemental educational
assistance for less than one-half-time
training and for servicemembers. The
monthly rate of supplemental edu-
cational assistance payable to a vet-
eran who is training less than half-
time or to a servicemember is deter-
mined as follows:

(1) The monthly rate of the veteran’s
or servicemember’s basic educational
assistance is determined as provided in
§§ 21.7136(d), and 21.7137 (b), (c) and (d)
of this part.

(2) If the monthly rate of basic edu-
cational assistance equals or is greater
than the monthly rate of the cost of
the course, no supplemental edu-
cational assistance is payable.

(3) If the monthly rate of basic edu-
cational assistance is less than month-

ly rate of the cost of the course, the
monthly rate of supplemental edu-
cational assistance is the lesser of—

(i) The monthly rate provided in
paragraph (a) of this section, plus the
monthly rate provided in paragraph (b)
of this section, if appropriate, or

(ii) The difference between the
monthly rate of the cost of the course
and the monthly rate of the veteran’s
or servicemember’s basic educational
assistance.

(Authority: 38 U.S.C. 3022, 3032; Pub. L. 98–
525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28388, July 11, 1990; 56 FR 20136, May 2,
1991]

§ 21.7139 Conditions which result in
reduced rates.

The monthly rates established in
§§ 21.7136, 21.7137 and 21.7138 of this part
shall be reduced as stated in this sec-
tion whenever the circumstances de-
scribed in this section arise.

(a) Absences. A veteran or
servicemember enrolled in a course not
leading to a standard college degree
(other than one to which § 21.4270(a),
footnote 6 applies) will have his or her
educational assistance reduced for any
day of absence which occurred before
December 18, 1989, and which exceeds
the maximum allowable absences per-
mitted in this paragraph.

(Authority: 38 U.S.C. 3034, 3580)

(1) Absence will be charged for a full
day when the veteran or
servicemember did not attend any
scheduled class on that day. A partial
day of absence will be charged for any
period of absence during or at the end
of a day. Partial days of absence during
a month will be converted to full days
in accordance with the following for-
mula.

(i) The average hours of daily attend-
ance will be computed by dividing the
hours of required attendance per week
by the days of required attendance per
week.

(ii) The absences of less than a full
day which occurred during the month
will be totaled.

(iii) The total hours of absence for
the month as determined by paragraph
(a)(1)(ii) of this section will be divided
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by the average hours of daily attend-
ance as determined by paragraph
(a)(1)(i) of this section to determine the
veteran’s or servicemember’s full days
of absence. A fractional day in the re-
sult will be dropped if it is one-half day
or less and increased to the next whole
day if more than one-half day.

(iv) An occasional period of non-
attendance (not more than two per
week) of one-half hour or less will not
be counted if it is excused by the edu-
cational institution. Any period of non-
attendance which is not excused and a
period of nonattendance of more than
one-half hour, whether excused or not,
will be counted as 1 or more hours of
absence. Except for an occasional pe-
riod of nonattendance of one-half hour
or less which is excused by the institu-
tion of higher learning any absence of
less than an hour will be counted as a
full hour of absence.

(2) Maximum allowable absences are
as follows:

(i) For a 12-month course requiring
attendance for 5 or more days per
week, 30 days.

(ii) For a 12-month course requiring
attendance for less than 5 days per
week, the pro rata part of 30 days
which the number of days per week of
scheduled attendance bears to 5.

(iii) If the length of the course is not
12 months or a multiple of 12, allowable
absences will be figured separately for
each 12-month period and pro rata for
any period which is less than 12
months.

(iv) In computing pro rata allowable
absences, a fraction of one-half day or
less will be disregarded. A fraction
greater than one-half day will be
counted as 1 day.

(v) Unused allowable absences may
not be carried over from one 12-month
period to another, or from one school
year to another.

(3) Absences will be charged for—
(i) Days when the veteran or

servicemember is scheduled to attend
(including Saturday and Sunday if
classes are normally scheduled for
those days), but he or she does not at-
tend.

(ii) Days when the educational insti-
tution is closed for local and school
holidays.

(iii) If reported enrollment is on an
ordinary school year basis, intervals
between terms, quarters and semesters.

(4) Absences will not be charged for—
(i) Days when the educational insti-

tution is closed for a weekend period
provided classes normally are not
scheduled for Saturday or Sunday.

(ii) Days when the educational insti-
tution is closed for Federal or State
legal holidays or customary, reason-
able vacation periods connected with
them which are identified as a holiday
vacation in the educational institu-
tion’s approved literature. Generally,
VA will interpret a reasonable period
as not more than one calendar week at
Christmas and one calendar week at
New Year’s and shorter periods of time
in connection with other legal holi-
days.

(iii) Days (not to exceed five in any
12-month period) when the educational
institution is not in session because of
teacher conferences or teacher training
sessions.

(iv) At the discretion of the Director
of the VA facility of jurisdiction, days
of nonattendance within a certified pe-
riod of enrollment during which the
school is closed under an Executive
Order of the President or due to an
emergency situation.

(5) The reduction in educational as-
sistance payable will be determined by
deducting from the month’s edu-
cational assistance due the veteran or
servicemember that portion of the edu-
cational assistance otherwise payable
as determined by the following table:

Days of scheduled attend-
ance per week

Rate of reduction for each
day of excessive absence

5 or more ............................... 1/25th
4 ............................................. 1/20th
3 ............................................. 1/15th
2 ............................................. 1/10th
1 ............................................. 1/5th

(Authority: 38 U.S.C. 3034, 3580; Pub. L. 99–
576)

(b) Withdrawals and nonpunitive
grades. Withdrawal from a course or re-
ceipt of a nonpunitive grade affects
payments to a veteran or
servicemember. VA will not pay bene-
fits to a veteran or servicemember for
pursuit of a course from which the vet-
eran or servicemember withdraws or
receives a nonpunitive grade which is
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not used in computing requirements
for graduation unless the provisions of
this paragraph are met.

(1) The veteran withdraws because he
or she is ordered to active duty; or

(2) All of the following exist.
(i) There are mitigating cir-

cumstances; and
(ii) The veteran or servicemember

submits a description of the mitigating
circumstances in writing to VA within
one year from the date VA notifies the
veteran or servicemember that he or
she must submit a description of the
mitigating circumstances, or at a later
date if the veteran or servicemember is
able to show good cause why the one-
year time limit should be extended to
the date on which he or she submitted
the description of the mitigating cir-
cumstances; and

(iii) The veteran or servicemember
submits evidence supporting the exist-
ence of mitigating circumstances with-
in one year of the date that evidence is
requested by VA, or at a later date if
the veteran or servicemember is able
to show good cause why the one-year
time limit should be extended to the
date on which he or she submitted the
evidence supporting the existence of
mitigating circumstances.

(Authority: 38 U.S.C. 3034, 3680(a); Pub. L. 98–
525, Pub. L. 102–127)(Aug. 1, 1990)

(c) No educational assistance for some
incarcerated servicemembers. As with
servicemembers who are not incarcer-
ated, VA will not pay educational as-
sistance to an incarcerated
servicemember enrolled in a course for
which there are no tuition and fees.
Furthermore, VA will not pay edu-
cational assistance to a servicemember
who—

(1) Is enrolled in a course where his
or her tuition and fees are being paid
for by a Federal program (other than
one administered by VA) or by a State
or local program, and

(2) Is incarcerated in a Federal, State
or local prison or jail for conviction of
a felony, and has incurred no expenses
for supplies, books or equipment.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)

(d) No educational assistance for some
incarcerated veterans. The VA will pay

no educational assistance to a veteran
who—

(1) Is incarcerated in a Federal, State
or local penal institution for convic-
tion of a felony, and

(2) Is enrolled in a course—
(i) For which there are no tuition and

fees, or
(ii) For which tuition and fees are

being paid by a Federal program (other
than one administered by the VA) or
by a State or local program, and

(3) Is incurring no charge for the
books, supplies and equipment nec-
essary for the course.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)

(e) Reduced educational assistance for
some incarcerated servicemembers.

(1) VA will pay reduced educational
assistance to a servicemember who—

(i) Is incarcerated in a Federal, State
or local penal institution for convic-
tion of a felony, and

(ii) Is enrolled in a course where his
or her tuition and fees are being paid
for entirely or partly by a Federal pro-
gram (other than one administered by
VA) or by a State or local program,
and

(iii) If all the tuition and fees are
paid for by such a program, must buy
books, supplies or equipment for the
course.

(2) The monthly rate of educational
assistance payable to a servicemember
described in this paragraph shall equal
the lowest of the following:

(i) The monthly rate of the portion of
the tuition and fees that are not paid
by a Federal program (other than one
administered by VA) or a State or local
program plus the monthly rate of any
charges to the servicemember for the
cost of necessary supplies, books and
equipment;

(ii) The monthly rate of the portion
of the tuition and fees paid by the
servicemember plus the monthly rate
of the portion of tuition and fees paid
by the Federal, State or local program;
or

(iii) The monthly rate found in
§ 21.7136(d) or § 21.7137(c) of this part, as
appropriate.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)
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(f) Reduced educational assistance for
some incarcerated veterans. (1) VA will
pay reduced educational assistance to a
veteran who—

(i) Is incarcerated in a Federal, State
or local penal institution for convic-
tion of a felony, and

(ii) Is enrolled in a course for which
the veteran pays some (but not all) of
the charges for tuition and fees, or for
which a Federal program (other than
one administered by VA) or a State or
local program pays all the charges for
tuition and fees, but which requires the
veteran to pay for books, supplies and
equipment.

(2) The monthly rate of educational
assistance payable to such a veteran
who is pursuing the course on a one-
half time or greater basis shall be the
lesser of the following:

(i) The monthly rate of the portion of
the tuition and fees that are not paid
by a Federal program (other than one
administered by VA) or a State or local
program plus the monthly rate of the
charge to the veteran for the cost of
necessary supplies, books and equip-
ment, or

(ii) If the veteran has remaining enti-
tlement under 38 U.S.C. chapter 34,
monthly rate stated in § 21.7137(a) of
this part for a veteran with no depend-
ents and the increase provided in
§ 21.7137(d) of this part, if appropriate,
plus the monthly rate stated in § 21.7138
(a) and (b) of this part for a veteran if
the veteran is entitled to supplemental
educational assistance, or

(iii) If the veteran has no entitlement
under 38 U.S.C. chapter 34, the monthly
rate stated in § 21.7136 (a) or (b) of this
part, as appropriate, and the increase
provided in § 21.7136(c) of this part, if
appropriate, plus the monthly rate
stated in § 21.7138 (a) and (b) of this part
for a veteran if the veteran is entitled
to supplemental educational assist-
ance.

(3) The monthly rate of educational
assistance payable to such a veteran
who is pursuing the course on a less
than one-half time basis or on a one-
quarter time basis shall be the lowest
of the following:

(i) The monthly rate of the tuition
and fees charged for the course,

(ii) The monthly rate of the tuition
and fees which the veteran must pay

plus the monthly rate of the charge to
the veteran for the cost of necessary
supplies, books and equipment, or

(iii) The monthly rate determined by
§ 21.7136(d) or § 21.7137(b) of this part, as
appropriate, plus the monthly rate
stated in § 21.7138(c) of this part if the
veteran is entitled to supplemental
educational assistance.

(Authority: 38 U.S.C. 3034, 3482(g); Pub. L. 98–
525)

(g) Payment for independent study. VA
shall pay to a veteran, who is pursuing
only independent study, educational
assistance based on the training time
determined in § 21.4272(h) of this part at
the rate prescribed in § 21.7136(d) or
§ 21.7137(b) of this part, as appropriate.
If the veteran is entitled to supple-
mental educational assistance, he or
she will be paid at the rate prescribed
in § 21.7138(c) of this part. If a veteran
completes his or her course before the
designated completion time, his or her
award will be recomputed using the ac-
tual length of the course.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(h) Payment for independent study-resi-
dent training. A veteran who is pursu-
ing independent study-resident train-
ing shall be paid based on the training
time determined in § 21.7170(g) of this
part at the same rate he or she would
have been paid had he or she been pur-
suing resident training.

(Authority: 38 U.S.C. 3015; Pub. L. 98–525)

(i) Payment for correspondence courses.
The amount of payment due a veteran
or servicemember who is pursuing a
correspondence course or the cor-
respondence portion of a correspond-
ence-residence course is 55 percent of
the established charge which the edu-
cational institution requires non-
veterans to pay for the lessons that the
veteran or servicemember has had
completed and serviced and for which
payment is due.

(Authority: 38 U.S.C. 3034, 3686(a)(2))

(j) Failure to work sufficient hours of
apprenticeship and other on-job training.

(1) For any month in which an eligi-
ble veteran pursuing an apprenticeship
or other on-job training program fails
to complete 120 hours of training VA
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shall reduce the rates specified in
§§ 21.7136(a)(2), 21.7136(b)(2) and
21.7137(b)(2) of this part proportionally.
In this computation VA shall round the
number of hours worked to the nearest
multiple of eight.

(2) For the purpose of this paragraph
‘‘hours worked’’ include only—

(i) The training hours the veteran
worked, and

(ii) All hours of the veteran’s related
training which occurred during the
standard workweek and for which the
veteran received wages. (See
§ 21.4270(b), footnote 5, as to the re-
quirements for full-time training.)

(Authority: 38 U.S.C. 3034, 3687(b)(3)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28388, July 11, 1990; 56 FR 11672, Mar. 20,
1991; 57 FR 15025, Apr. 24, 1992; 58 FR 26242,
May 3, 1993; 60 FR 32272, June 21, 1995]

§ 21.7140 Certifications and release of
payments.

(a) Advance payments. (1) VA shall
make payments of educational assist-
ance in advance when—

(i) The veteran or servicemember has
specifically requested such a payment;

(ii) The educational institution at
which the veteran or servicemember is
accepted or enrolled has agreed to, and
can satisfactorily carry out, the provi-
sions of 38 U.S.C. 3680(d) (4) (B) and (C)
and (5) pertaining to receipt, delivery
or return of checks and certifications
of delivery and enrollment;

(iii) The Director of the VA field fa-
cility of jurisdiction has not acted
under paragraph (a)(4) of this section
to prevent advance payments being
made to the veteran’s or
servicemember’s educational institu-
tion;

(iv) There is no evidence in the veter-
an’s or servicemember’s claim file
showing that he or she is not eligible
for an advance payment;

(v) The period for which the veteran
or servicemember has requested a pay-
ment either is preceded by an interval
of nonpayment for 30 days or more or is
the beginning of a school year; and

(vi) The educational institution or
the veteran has submitted the certifi-
cation required by § 21.7151 of this part.

(2) The amount of advance payment
is the educational assistance for the
month or fraction thereof in which the

term or course will begin plus the edu-
cational assistance for the following
month.

(3) Advance payments will be mailed
to the educational institution for deliv-
ery to the veteran or servicemember.
The educational institution shall not
deliver the advance payment check
more than 30 days in advance of the
first date of the period for which the
advance payment is made.

(4) The Director of the VA field facil-
ity of jurisdiction may direct that ad-
vance payments not be made to indi-
viduals attending an educational insti-
tution if—

(i) The educational institution dem-
onstrates an inability to comply with
the requirements of paragraph (a)(3) of
this section, or

(ii) The educational institution fails
to provide adequately for the safekeep-
ing of the advance payment checks be-
fore delivery to the veteran or
servicemember or return to VA, or

(iii) The Director determines, based
on compelling evidence, that the edu-
cational institution has demonstrated
its inability to discharge its respon-
sibilities under the advance payment
program.

(Authority: 38 U.S.C. 3034, 3680(d))

(b) Lump-sum payments. (1) A
certfication of enrollment from an edu-
cational institution will be sufficient
to release payment of educational as-
sistance to a veteran or servicemember
for an entire quarter, semester or term
no later than the last day of the month
following the month in which VA re-
ceived the certification when the vet-
eran or servicemember is training on a
less than half-time basis.

(2) VA will make lump-sum payments
of educational assistance when the vet-
eran’s or servicemember’s enrollment
or attendance is first certified after he
or she completes his or her enrollment
period.

(Authority: 38 U.S.C. 3034, 3680(f))

(c) Other payments. An individual
must be pursuing a program of edu-
cation in order to receive payments. To
ensure that this is the case the provi-
sions of this paragraph must be met.

(1) VA will pay educational assist-
ance to a veteran or servicemember
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(other than one pursuing a program of
apprenticeship or other on-job training
or a correspondence course, one who
qualifies for an advance payment or
one who qualifies for a lump-sum pay-
ment) only after—

(i) The educational institution has
certified his or her enrollment as pro-
vided in § 21.7152;

(ii) VA has received from the individ-
ual a verification of the enrollment;
and

(iii) In the case of a veteran or
servicemember pursuing a course not
leading to a standard college degree,
other than one to which § 21.4270(a),
footnote 6 applies, a report from the
veteran or servicemember of each day
of absence from scheduled attendance
which occurred before December 18,
1989. If the veteran is enrolled concur-
rently in more than one educational in-
stitution, the primary educational in-
stitution will endorse the report. For a
discussion of each of these certifi-
cations see § 21.7152 and § 21.7154.

(Authority: 38 U.S.C. 3034 (1989), 38 U.S.C.
3680(a)(2) (1974))

(2) VA will pay educational assist-
ance to a veteran pursuing a program
of apprenticeship or other on-job train-
ing only after—

(i) The training establishment has
certified his or her enrollment in the
training program as provided in
§ 21.7152; and

(ii) VA has received from the veteran
and the training establishment a cer-
tification of hours worked.

(3) VA will pay educational assist-
ance to a veteran or servicemember
who is pursuing a correspondence
course only after-

(i) The educational institution has
certified his or her enrollment;

(ii) VA has received from the veteran
or servicemember a certification as to
the number of lessons completed and
serviced by the educational institution;
and

(iii) VA has received from the edu-
cational institution a certification or
an endorsement on the veteran’s or
servicemember’s certificate, as to the
number of lessons completed by the
veteran or servicemember and serviced
by the educational institution.

(Authority: 38 U.S.C. 3034, 3680(b))

(d) Payment for intervals between
terms. (1) In administering 38 U.S.C. Ch.
30, VA will apply the provisions of
§ 21.4138(f) in the same manner as they
are applied in the administration of
chapter 34 when determining whether a
veteran is entitled to payment for an
interval between terms. References to
§ 21.4205 in § 21.4138(f) shall be deemed to
refer to § 21.7136.

(2) The Director of the VA facility of
jurisdiction may authorize payment to
be made for breaks, including intervals
between terms within a certified period
of enrollment, during which the edu-
cational institution is closed under an
established policy based upon an order
of the President or due to an emer-
gency situation.

(i) If the Director has authorized pay-
ment due to an emergency school clos-
ing resulting from a strike by the fac-
ulty or staff of the school, and the clos-
ing lasts more than 30 days, the Direc-
tor, Education Service, will decide if
payments may be continued. The deci-
sion will be based on a full assessment
of the strike situation. Further pay-
ments will not be authorized if in his
or her judgment the school closing will
not be temporary.

(ii) An educational institution, which
disagrees with a decision made under
this paragraph by a Director of a VA
facility, has one year from the date of
the letter notifying the educational in-
stitution of the decision to request
that the decision be reviewed. The re-
quest must be submitted in writing to
the Director of the VA facility where
the decision was made. The Director,
Education Service, shall review the
evidence of record and any other perti-
nent evidence the educational institu-
tion may wish to submit. The Director,
Education Service, has the authority
either to affirm or reverse a decision of
the Director of a VA facility.

(3) A veteran, who is pursuing a
course leading to a standard college de-
gree, may transfer between consecutive
school terms from one approved edu-
cational institution to another for the
purpose of enrolling in, and pursuing, a
similar course at the second edu-
cational institution. If the interval be-
tween terms does not exceed 30 days,
VA shall, for the purpose of paying
educational assistance, consider the

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00439 Fmt 8010 Sfmt 8010 E:\CFR\174132.045 174132



440

38 CFR Ch. I (7–1–97 Edition)§ 21.7141

veteran to be enrolled in the first edu-
cational institution during the inter-
val.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(e) Payee. (1) VA will make payment
to the veteran or servicemember or to
a duly appointed fiduciary. The VA will
make direct payment to the veteran or
servicemember even if he or she is a
minor.

(2) The assignment of educational as-
sistance is prohibited. In administering
this provision, VA will apply the provi-
sions of § 21.4146 to 38 U.S.C. chapter 30
in the same manner as they are applied
in the administration of chapters 34
and 36.

(Authority: 38 U.S.C. 3034, 3680; Pub. L. 98–
525)

(f) Limitations on payments. VA will
not apportion educational assistance.

(Authority: 38 U.S.C. 3034, 3680)

(g) Payments of accrued benefits. Edu-
cational assistance remaining due and
unpaid at the date of the
servicemember’s or veteran’s death is
payable under the provisions of § 3.1000
of this chapter.

(Authority: 38 U.S.C. 3017(b); Pub. L. 100–689)
(July 1, 1985).

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28388, July 11, 1990; 56 FR 20136, May 2,
1991; 56 FR 31332, July 10, 1991; 57 FR 15025,
Apr. 24, 1992; 61 FR 26117, May 24, 1996]

§ 21.7141 Tutorial assistance.
An individual who is otherwise eligi-

ble to receive benefits under the Mont-
gomery GI Bill - Active Duty may re-
ceive supplemental monetary assist-
ance to provide tutorial services. In de-
termining whether VA will pay the in-
dividual this assistance, VA will apply
the provisions of § 21.4236.

(Authority: 38 U.S.C. 3019, 3492)

[61 FR 26117, May 24, 1996

§ 21.7142 Nonduplication of edu-
cational assistance.

(a) Payments of educational assistance
shall not be duplicated. An individual,
entitled to educational assistance
under 38 U.S.C. chapter 34, who estab-
lishes entitlement under 38 U.S.C.
chapter 30, shall not be eligible to re-

ceive educational assistance under 38
U.S.C. chapter 30 before January 1,
1990. An individual who is entitled to
educational assistance under 38 U.S.C.
chapter 30 and any of the provisions of
law listed in this paragraph must elect
which benefit he or she will receive for
the program of education he or she
wishes to pursue. The provisions of law
are:

(1) 38 U.S.C. chapter 31,
(2) 38 U.S.C. chapter 32,
(3) 38 U.S.C. chapter 35,
(4) 10 U.S.C. chapter 1606,
(5) 10 U.S.C. chapter 107,
(6) The Hostage Relief Act of 1980,

(Pub. L. 96–499, 94 Stat. 1967–1974, and 5
U.S.C. 5561 note), and

(7) The Omnibus Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99–399, 100 Stat. 887–889 (10 U.S.C. 2181–
2185)).

(Authority: 38 U.S.C. 3033, 3681)

(b) Election of benefits. The veteran
must elect in writing which benefit he
or she wishes to receive. The veteran
may make a new election at any time,
but may not elect more than once in a
calendar month.

(Authority: 38 U.S.C. 3033; Pub. L. 98–525)

(c) Nonduplication—Federal program.
Payment of educational assistance is
prohibited to an otherwise eligible vet-
eran or servicemember—

(1) For a unit course or courses which
are being paid for entirely or partly by
the Armed Forces during any period he
or she is on active duty;

(2) For a unit course or courses which
are being paid for entirely or partly by
the Department of Health and Human
Services during any period that he or
she is on active duty with the Public
Health Service; or

(3) For a unit course or courses which
are being paid for entirely or partly by
the United States under the Govern-
ment Employees’ Training Act.

(Authority: 38 U.S.C. 3034, 3681)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28389, July 11, 1990; 57 FR 15025, Apr. 24,
1992; 58 FR 46867, Sept. 3, 1993; 61 FR 20729,
May 8, 1996]

§ 21.7144 Overpayments.
(a) Prevention of overpayments. In ad-

ministering benefits payable under 38
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U.S.C. chapter 30, VA will apply the
provisions of § 21.4008 of this part in the
same manner as they are applied in the
administration of 38 U.S.C. chapter 34.
See § 21.7133 of this part.

(Authority: 38 U.S.C. 3034, 3490(b); Pub. L. 98–
525)

(b) Liability for overpayments. (1) The
amount of the overpayment of edu-
cational assistance paid to a veteran or
servicemember constitutes a liability
of that veteran or servicemember.

(2) The amount of the overpayment
of educational assistance paid to a vet-
eran or servicemember constitutes a li-
ability of the educational institution if
VA determines that the overpayment
was made as the result of willful or
negligent—

(i) Failure of the educational institu-
tion to report, as required by § 21.7140
and § 21.7154 of this part, excessive ab-
sences from a course by a veteran or
servicemember, or

(ii) False certification by the edu-
cational institution, or

(iii) Endorsement of a veteran’s or
servicemember’s false certification of
his or her actual attendance.

(Authority: 38 U.S.C. 3034, 3485; Pub. L. 98–
525)

(c) Recovery of overpayments. In deter-
mining whether an overpayment
should be recovered from an edu-
cational institution, VA will apply the
provisions of § 21.4009 of this part ex-
cept paragraph (a)(1) to overpayments
of educational assistance under 38
U.S.C. chapter 30 in the same manner
as they are applied to overpayments of
educational assistance allowance under
38 U.S.C. chapter 34.

(Authority: 38 U.S.C. 3034, 3685; Pub. L. 98–
525)

CROSS-REFERENCE: Entitlement charges.
See § 21.7076(c) of this part.

PURSUIT OF COURSES

§ 21.7150 Pursuit.
The veteran’s or servicemember’s

educational assistance depends upon
his or her pursuit of a program of edu-
cation. Verification of this pursuit is
accomplished by various certifications.

(Authority: 38 U.S.C. 3034(b); Pub. L. 98–525)

§ 21.7151 Advance payment certifi-
cations.

All certifications required by this
paragraph shall be in a form and shall
contain such information as specified
by the Secretary.

(a) Certification needed before an ad-
vance payment can be made. In order for
a veteran or service member to receive
an advance payment of educational as-
sistance, the application or other docu-
ment must be signed by the veteran or
the enrollment certification must be
signed by an authorized official of the
educational institution.

(Authority: 38 U.S.C. 3034, 3680(d))

(b) Advance payments. All verifica-
tions required by this paragraph shall
be in a form and shall contain such in-
formation as specified by the Sec-
retary.

(1) For each individual receiving an
advance payment an educational insti-
tution must—

(i) Verify enrollment for the individ-
ual; and

(ii) Verify the delivery of the advance
payment check to the individual.

(2) Once the educational institution
has initially verified the enrollment of
the individual, the individual, not the
educational institution, must make
subsequent verifications in order to re-
lease further payment for that enroll-
ment as provided in § 21.7154(a) of this
part.

(Authority: 38 U.S.C. 3034, 3680(d))

[55 FR 28390, July 11, 1990]

§ 21.7152 Certification of enrollment.
As stated in § 21.7140 of this part, the

educational institution must certify
the veteran’s or servicemember’s en-
rollment before he or she may receive
educational assistance.

(a) Certification of enrollment is re-
quired. Except as provided in § 21.7151 of
this part, the educational institution
must certify the veteran’s or
servicemember’s enrollment before he
or she may receive educational assist-
ance. This certification shall be in a
form and shall contain such informa-
tion as specified by the Secretary.

(Authority: 38 U.S.C. 3032, 3034, 3482(g), 3680,
3687)
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(b) Length of the enrollment period cov-
ered by the enrollment certification. (1)
Educational institutions organized on
a term, quarter or semester basis gen-
erally shall report enrollment for the
term, quarter, semester, ordinary
school year or ordinary school year
plus summer term. If the certification
covers two or more terms, the edu-
cational institution will report the
dates for the break between terms if a
term ends and the following term does
not begin in the same or the next cal-
endar month or if the veteran elects
not be paid for the intervals between
terms. The educational institution
must submit a separate enrollment cer-
tification for each term, quarter or se-
mester when the certification is for—

(i) A servicemember, or
(ii) A veteran who—
(A) Is training on a less than one-half

time basis, or
(B) Is incarcerated in a Federal,

State or local prison or jail for convic-
tion of a felony.

(2) Educational institutions orga-
nized on a year-round basis will report
enrollment for the length of the course.
The certification will include a report
of the dates during which the edu-
cational institution closes for any in-
tervals designated in its approval data
as breaks between school years.

(3) When a veteran enrolls in inde-
pendent study leading to a standard
college degree, the educational institu-
tion’s certification will include—

(i) The enrollment date, and
(ii) The ending date for the period

being certified. If the educational insti-
tution has no prescribed maximum
time for completion, the certification
must include an ending date based on
the educational institution’s estimate
for completion.

(Authority: 38 U.S.C. 3034, 3684; Pub. L. 98–
525)

(Approved by the Office of Management and
Budget under control number 2900–0073)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28390, July 11, 1990; 61 FR 6790, Feb. 22,
1996]

§ 21.7153 Progress and conduct.
(a) Satisfactory pursuit of program. In

order to receive educational assistance
for pursuit of a program of education,
an individual must maintain satisfac-

tory progress. VA will discontinue edu-
cational assistance if the individual
does not maintain satisfactory
progress. Progress is unsatisfactory if
the individual does not satisfactorily
progress according to the regularly
prescribed standards of the educational
institution he or she is attending.

(Authority: 38 U.S.C. 3034, 3474; Pub. L. 98–
525)

(b) Satisfactory conduct. In order to
receive educational assistance for pur-
suit of a program of education, an indi-
vidual must maintain satisfactory con-
duct according to the regularly pre-
scribed standards and practices of the
educational institution in which he or
she is enrolled. If the individual will be
no longer retained as a student or will
not be readmitted as a student by the
educational institution in which he or
she is enrolled, VA will discontinue
educational assistance, unless further
development establishes that the edu-
cational institution’s action is retalia-
tory.

(Authority: 38 U.S.C. 3034, 3474; Pub. L. 98–
525)

(c) Satisfactory attendance. In order to
receive educational assistance for pur-
suit of a program of education, an indi-
vidual must maintain satisfactory at-
tendance. VA will discontinue edu-
cational assistance if the individual
does not maintain satisfactory attend-
ance. Attendance is unsatisfactory if
the individual does not attend accord-
ing to the regularly prescribed stand-
ards of the educational institution in
which he or she is enrolled.

(Authority: 38 U.S.C. 3034, 3474)

(d) Reentrance after discontinuance. (1)
An individual may be reentered follow-
ing discontinuance because of unsatis-
factory attendance, conduct or
progress when either of the following
sets of conditions exists:

(i) The individual resumes enroll-
ment at the same educational institu-
tion in the same program of education
and the educational institution has
both approved the individual’s re-
enrollment and certified it to VA; or

(ii) VA determines that—
(A) The cause of the unsatisfactory

attendance, conduct or progress has
been removed, and
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(B) The program which the individual
now proposes to pursue is suitable to
his or her aptitudes, interests and
abilities.

(2) Reentrance may be for the same
program, for a revised program, or for
an entirely different program depend-
ing on the cause of the discontinuance
and the removal of that cause.

(Authority: 38 U.S.C. 3034, 3474)

[53 FR 1757, Jan. 22, 1988, as amended at 57
FR 15025, Apr. 24, 1992]

§ 21.7154 Pursuit and absences.

As stated in § 21.7140(a) of this part
except when an individual is pursuing a
correspondence course an individual
must submit a verification to VA each
month of his or her enrollment during
the period for which the individual is
to be paid. This verification shall be in
a form specified by the Secretary.

(a) Requirements for all veterans and
servicemembers.

(1) The monthly verification for all
veterans and servicemembers will in-
clude a report on the following items
when applicable:

(i) Actual attendance,
(ii) Continued enrollment in and pur-

suit of the course,
(iii) The individual’s unsatisfactory

conduct or progress,
(iv) Date of interruption or termi-

nation of training,
(v) Changes in the number of credit

hours or in the number of clock hours
of attendance,

(vi) Nonpunitive grades, and
(vii) Any other changes or modifica-

tions in the course as certified at en-
rollment.

(2) The verification of enrollment
must—

(i) Contain the information required
for release of payment,

(ii) If required or permitted by the
Secretary to be submitted on paper, be
signed by the veteran or
servicemember on or after the final
date of the reporting period, or if per-
mitted by the Secretary to be submit-
ted by telephone in a manner des-
ignated by the Secretary, be submitted
in the form and manner prescribed by
the Secretary on or after the final date
of the reporting period, and

(iii) If submitted on paper, clearly
show the date on which it was signed.

(Authority: 38 U.S.C. 3034, 3684; Pub. L. 98–
525, Pub. L. 99–576)

(b) Additional requirements for appren-
ticeships and other on-job training pro-
grams.

(1) When a veteran is pursuing an ap-
prenticeship or other on-job training
he or she must certify training month-
ly by reporting the number of hours
worked.

(2) The information provided by the
veteran must be verified by the train-
ing establishment.

(Authority: 38 U.S.C. 3034, 3680(a))

[55 FR 28390, July 11, 1990, as amended at 57
FR 15026, Apr. 24, 1992; 57 FR 24368, June 9,
1992; 61 FR 26117, May 24, 1996]

§ 21.7156 Other required reports from
educational institutions.

Each veteran or servicemember must
report without delay to the Depart-
ment of Veterans Affairs any change in
his or her hours of credit or attend-
ance, any change in his or her pursuit
and any interruption or termination of
his or her attendance. Each edu-
cational institution must report with-
out delay such information on the en-
trance, reentrance, change in hours of
credit or attendance, pursuit, interrup-
tion and termination of attendance of
each veteran or servicemember en-
rolled in an approved course as the Sec-
retary may require and using a form
specified by the Secretary.

(a) Interruptions, terminations and
changes in hours of credit or attendance.
When a veteran or servicemember
interrupts or terminates his or her
training for any reason, including un-
satisfactory conduct or progress, or
when he or she changes the number of
hours of credit or attendance, the edu-
cational institution must report this
fact to VA.

(1) If the change in status or change
in number of hours of credit or attend-
ance occurs on a day other than one in-
dicated by paragraph (a) (2) or (3) of
this section, the educational institu-
tion will initiate a report of the change
in time for VA to receive it within 30
days of the date on which the change
occurs. If the veteran or
servicemember is enrolled in a course
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which does not lead to a standard col-
lege degree and for which a monthly
certification of attendance is required,
the educational institution instead
may report the change on the monthly
certification of attendance for the
month in which the change occurred.

(2) If the educational institution has
certified the veteran’s or
servicemember’s enrollment for more
than one term, quarter or semester and
the veteran or servicemember inter-
rupts his or her training at the end of
a term, quarter or semester within the
certified enrollment period, the edu-
cational institution shall report the
change in status to VA in time for VA
to receive the report within 30 days of
the last officially scheduled registra-
tion date for the next term, quarter or
semester.

(Authority: 38 U.S.C. 3034, 3680(a), 3684)

(3) If the change in status or change
in the number of hours of credit or at-
tendance occurs during the 30 days of a
drop-add period, the educational insti-
tution must report the change in sta-
tus or change in the number of hours of
credit or attendance to VA in time for
VA to receive the report within 30 days
from the last date of the drop-add pe-
riod or 60 days from the first day of the
enrollment period, whichever occurs
first.

(Authority: 38 U.S.C. 3034, 3684)

(b) Nonpunitive grades.
(1) An educational institution may

assign a nonpunitive grade for a course
or subject in which the veteran or
servicemember is enrolled even though
the veteran or eligible person does not
withdraw from the course or subject.
When this occurs, the educational in-
stitution must report the assignment
of the nonpunitive grade in a form pre-
scribed by the Secretary in time for VA
to receive it before the earlier of the
following dates is reached:

(i) Thirty days from the date on
which the educational institution as-
signs the grade, or

(ii) Sixty days from the last day of
the enrollment period for which the
nonpunitive grade is assigned.

(2) If the veteran or servicemember is
enrolled in a course which does not
lead to a standard college degree and

for which a monthly certification of at-
tendance is required, the educational
institution may use the monthly cer-
tification of attendance to report non-
punitive grades provided VA will re-
ceive the report within the time period
stated in paragraph (b)(1) of this sec-
tion.

(Authority: 38 U.S.C. 3034, 3684)

(c) Attendance records. Nothing in this
section or in any section in 38 CFR
part 21 shall be construed as requiring
any institution of higher learning to
maintain daily attendance records for
any course leading to a standard col-
lege degree.

(Authority: 38 U.S.C. 3034, 3685)

[55 FR 28391, July 11, 1990, as amended at 57
FR 15026, Apr. 24, 1992]

§ 21.7158 False, late or missing reports.
(a) Veteran. Payments may not be

based on false or misleading state-
ments, claims or reports. VA will apply
the provisions of §§ 21.4006 and 21.4007 of
this part to a veteran or
servicemember or any other person
who submits false or misleading
claims, statements or reports in con-
nection with benefits payable under 38
U.S.C. chapter 30 in the same manner
as they are applied to people who make
similar false or misleading claims for
benefits payable under 38 U.S.C. chap-
ter 34 or 36.

(Authority: 38 U.S.C. 3034, 3680, 3690, 6103;
Pub. L. 98–525)

(b) Educational institution or training
establishment.

(1) VA may hold an educational insti-
tution or training establishment liable
for overpayments which result from
the educational institution’s or train-
ing establishment’s willful or negligent
failure to report excessive absences
from a course or discontinuance or
interruption of a course by a veteran or
servicemember or from willful or neg-
ligent false certification by the edu-
cational institution or training estab-
lishment. See § 21.7144(b).

(2) When an educational institution
or training establishment willfully and
knowingly submits a false report or
certification, VA may disapprove a
course for further enrollments and may
discontinue educational assistance to
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veterans and servicemembers already
enrolled. VA will apply the provisions
of §§ 21.4202(b), 21.4207 and 21.4208 of this
part in the same manner as they are
applied in making similar determina-
tions regarding enrollments under 38
U.S.C. chapter 34.

(Authority: 38 U.S.C. 3034, 3690; Pub. L. 98–
525, Pub. L. 99–576)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28391, July 11, 1990; 61 FR 26117, May 24,
1996]

§ 21.7159 Reporting fee.
In determining the amount of the re-

porting fee payable to educational in-
stitutions or joint apprenticeship
training committees acting as training
establishments for furnishing required
reports, VA will apply the provisions of
§ 21.4206 of this part in the same man-
ner as they are in the administration
of 38 U.S.C. chapters 34 and 36.

(Authority: 38 U.S.C. 3034, 3684; Pub. L. 98–
525, Pub. L. 99–576)

[55 FR 28391, July 11, 1990]

COURSE ASSESSMENT

§ 21.7170 Course measurement.
In administering benefits payable

under 38 U.S.C. chapter 30, VA shall
apply the following sections.

(a) § 21.4270 (except paragraphs (a)(2)
and (a)(3) and those portions of para-
graph (c) and footnotes dealing with
farm cooperative training)—Measure-
ment of courses,

(Authority: 38 U.S.C. 3034, 3688)

(b) Section 21.4272 (except paragraph
(e)(4))—Collegiate course measurement,

(c) Section 21.4273—Collegiate grad-
uate,

(d) Section 21.4274—Law course,
(e) Section 21.4275—Practical training

courses-measurement, and

(Authority: 38 U.S.C. 3034, 3688; Pub. L. 98–
525)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28392, July 11, 1990; 61 FR 6790, Feb. 22,
1996]

§ 21.7172 Measurement of concurrent
enrollments.

(a) Conversion of units of measurement
required. Where a veteran enrolls con-
currently in courses offered by two

schools and the standards for the meas-
urement of the courses pursued concur-
rently in the two schools are different,
VA will measure the veteran’s enroll-
ment by converting the units of meas-
urement for courses in the second
school to their equivalent in units of
measurement required for the courses
in the program of education which the
veteran is pursuing at the primary in-
stitution. This conversion will be ac-
complished as follows:

(1) If VA measures the courses at the
primary institution on a credit-hour
basis (including a course which does
not lead to a standard college degree,
which is being measured on a credit-
hour basis), and VA measures the
courses at the second school on a
clock-hour basis, the clock hours will
be converted to credit hours.

(2) If VA measures the courses pur-
sued at the primary institution on a
clock-hour basis, and VA measures the
courses pursued at the second school
on a credit-hour basis, VA will convert
the credit hours to clock hours to de-
termine the veteran’s training time.

(Authority: 38 U.S.C. 3034, 3688)

(3) If VA measures the courses pur-
sued at the primary institution on a
clock-hour basis, and

(i) VA measures the courses pursued
at the second school on a mixed basis,
the courses pursued at the second
school which VA can measure on cred-
it-hour basis for at least one program
at the second school will be converted
to clock hours and the resulting clock
hours added to determine the veteran’s
training time; or

(ii) VA measures the courses pursued
at the second school on a credit-hour
basis, including courses which qualify
for credit-hour measurement on the
basis of footnote 6 to § 21.4270(a) of this
part, VA will convert the credit hours
to clock hours to determine the veter-
an’s training time.

(Authority: 38 U.S.C. 3034, 3688)

(b) Conversion of clock hours to credit
hours. If the provisions of paragraph (a)
of this section require VA to convert
clock hours to credit hours, it will do
so by—

(1) Dividing the number of credit
hours which VA considers to be full-
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time at the educational institution
whose courses are measured on a cred-
it-hour basis by the number of clock
hours which are full-time at the edu-
cational institution whose courses are
measured on a clock-hour basis; and

(2) Multiplying each clock hour of at-
tendance by the decimal determined in
paragraph (b)(1) of this section. VA will
drop all fractional hours.

(Authority: 38 U.S.C. 3034, 3688)

(c) Conversion of credit hours to clock
hours. If the provisions of paragraph (a)
of this section require VA to convert
credit hours to clock hours, it will do
so by—

(1) Dividing the number of clock
hours which VA considers to be full-
time at the educational institution
whose courses are measured on a clock-
hour basis by the number of credit
hours which are full-time at the edu-
cational institution whose courses are
measured on a credit-hour basis; and

(2) Multiplying each credit hour by
the number determined in paragraph
(c)(1) of this section. VA will drop all
fractional hours.

(Authority: 38 U.S.C. 3034, 3688)

(d) Both courses measured on a credit
hour basis or both courses measured on a
clock hour basis. If VA measures the
courses pursued at both institutions on
a credit hour basis or on a clock hour
basis, VA will measure the veteran’s
enrollment by adding together the
units of measurement for the courses
at the second school and the units of
measurement for the courses at the
primary institution. The standard for
full time will be the full-time standard
for the courses at the primary institu-
tion.

(Authority: 38 U.S.C. 3034, 3688)

[55 FR 28392, July 11, 1990, as amended at 57
FR 15026, Apr. 24, 1992; 61 FR 6790, Feb. 22,
1996]

STATE APPROVING AGENCIES

§ 21.7200 State approving agencies.
State approving agencies have the

same general responsibilities for ap-
proving courses for training under 38
U.S.C. chapter 30 as they do for approv-
ing courses for training under 38 U.S.C.
chapter 34. Accordingly, in administer-

ing 38 U.S.C. chapter 30, VA will apply
the provisions of the following sections
in the same manner, as they are ap-
plied for the administration of 38
U.S.C. chapters 34 and 36.

(a) Section 21.4150 (except paragraph
(e))—Designation,

(b) Section 21.4151—Cooperation,
(c) Section 21.4152—Control by agen-

cies of the United States,
(d) Section 21.4153—Reimbursement

of expenses;
(e) Section 21.4154—Report of activi-

ties; and
(f) Section 21.4155—Evaluation of

State approving agency performance.

(Authority: 38 U.S.C. 3034, 3670, 3671, 3672,
3673, 3674, 3674A; Pub. L. 98–525, Pub. L. 100–
323)

[53 FR 1757, Jan. 22, 1988, as amended at 54
FR 49760, Dec. 1, 1989]

APPROVAL OF COURSES

§ 21.7220 Course approval.
(a) Courses must be approved. (1) A

course of education, including the class
schedules of a resident course not lead-
ing to a standard college degree, of-
fered by an educational institution
must be approved by—

(i) The State approving agency for
the State in which the educational in-
stitution is located, or

(ii) The State approving agency
which has appropriate approval author-
ity, or

(iii) VA, where appropriate. In deter-
mining when it is appropriate for VA
to approve a course, VA will apply the
provisions of § 21.4250(b)(3) and (c) of
this part.

(2) A course approved under 38 U.S.C.
chapter 36 is approved for the purposes
of 38 U.S.C. chapter 30 unless it is one
of the types of courses listed in § 21.7222
of this part.

(Authority: 38 U.S.C. 3034, 3672; Pub. L. 98–
525)

(b) Course approval criteria. In admin-
istering benefits payable under 38
U.S.C. chapter 30, VA and, where appro-
priate, the State approving agencies,
shall apply the following sections.

(1) Section 21.4250 (except paragraphs
(a) and (c)(1))—Approval of courses,

(2) Section 21.4251—Period of oper-
ation of course,
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(3) Section 21.4253 (except that por-
tion of paragraph (f)(3) which permits
approval of a course leading to a high
school diploma)—Accredited courses,

(4) Section 21.4254—Nonaccredited
courses,

(5) Section 21.4255—Refund policy—
nonaccredited courses,

(6) Section 21.4258—Notice of ap-
proval,

(7) Section 21.4259—Suspension or dis-
approval,

(8) Section 21.4260—Courses in foreign
countries,

(9) Section 21.4265—Practical training
approved as institutional training or
on-job training,

(10) Section 21.4266—Courses offered
at subsidiary branches or extensions,

(11) Section 21.4267—Approval of inde-
pendent study.

(Authority: 38 U.S.C. 3034, 3476, 3672, 3675,
3676, 3678, 3679, 3680A, 3689)

(c) Flight training. VA and the State
approving agencies shall apply the pro-
visions of § 21.4263 Flight training when
administering flight training under 38
U.S.C. ch. 30.

(Authority: 38 U.S.C. 3034)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28392, July 11, 1990; 56 FR 20136, May 2,
1991; 57 FR 15026, Apr. 24, 1992; 61 FR 6790,
Feb. 22, 1996]

§ 21.7222 Courses and enrollments
which may not be approved.

The Secretary may not approve an
enrollment by a veteran or
servicemember in, and a State approv-
ing agency may not approve for train-
ing under 38 U.S.C. chapter 30—

(a) A bartending or personality devel-
opment course;

(b) A flight training course unless the
course meets the requirements of
§ 21.4263.

(Authority: 38 U.S.C. 3034(d))

(c) A course offered by radio;
(d) A course, or a combination of

courses consisting of institutional agri-
cultural courses and concurrent agri-
cultural employment commonly called
a farm cooperative course; or

(e) Except as provided in § 21.7120(d),
an independent study course which—

(1) Does not lead to a standard col-
lege degree, or

(2) Is a nonaccredited course.

(Authority: 38 U.S.C. 3676, 3680A)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28392, July 11, 1990; 56 FR 20136, May 2,
1991; 56 FR 26035, June 6, 1991; 57 FR 15026,
Apr. 24, 1992; 61 FR 6791, Feb. 22, 1996]

§ 21.7280 Death benefit.

(a) Overview. VA will pay a death
benefit under 38 U.S.C. ch. 30 when an
individual’s death meets the criteria of
this section; the individual is survived
by someone described in this section;
and the amount of educational assist-
ance paid or payable to the individual
is less than the amount reduced from
the individual’s basic pay.

(Authority: 38 U.S.C. 3017; Pub. L. 100–689)
(Jul. 1, 1985)

(b) Necessary criteria for death benefit.
VA may pay a death benefit under 38
U.S.C. ch. 30 only if—

(1) The individual either—
(i) Dies while on active duty, or
(ii) Dies after October 28, 1992, and

his or her date of death is within one
year after the date of his or her last
discharge or release from active duty;
and

(2) The death of the individual is
service connected. In determining if
the death is service connected, VA will
apply the provisions of § 3.312 of this
chapter; and

(3) Either—
(i) At the time of the individual’s

death he or she is entitled to basic edu-
cational assistance through having met
the eligibility requirements of § 21.7042,
or

(ii) At the time of the individual’s
death he or she is on active duty with
the Armed Forces and but for the mini-
mum service requirements of
§ 21.7042(a)(2) or § 21.7042(b)(3) or (4) or
the educational requirements of
§ 21.7042(a)(3) or § 21.7042(b)(2) or both
would be entitled to basic educational
assistance through having met the eli-
gibility requirements of § 21.7042.

(Authority: 38 U.S.C. 3017(a))

(c) Payee. (1) VA shall pay a death
benefit to the living person or persons
in the order listed in this paragraph.

(i) The beneficiary or beneficiaries
designated by the individual under the
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individual’s Servicemen’s Group Life
Insurance Policy,

(ii) The surviving spouse of the indi-
vidual,

(iii) The surviving child or children
of the individual, in equal shares,

(iv) The surviving parent or parents
of the individual in equal shares.

(2) If none of the persons listed in
this paragraph is living, VA shall not
pay a death benefit under this section.

(Authority: 38 U.S.C. 3017(a)(2); Pub. L. 100–
689) (Jul. 1, 1985)

(d) Amount of death benefit. (1) The
amount of any payment made under
this section shall be equal to—

(i) The amount reduced from the in-
dividual’s basic pay as provided in
§ 21.7042(f) less—

(ii) The total of—
(A) The amount of educational assist-

ance that has been paid to the individ-
ual under 38 U.S.C. ch. 30, and

(B) The amount of accrued benefits
paid or payable with respect to the in-
dividual.

(2) VA shall pay no death benefit
when the amount determined by sub-
paragraph (1) of this paragraph is zero
or less than zero.

(Authority: 38 U.S.C. 3017 (b) and (c); Pub. L.
100–689) (Jul. 1, 1985)

[56 FR 20136, May 2, 1991, as amended at 57
FR 15026, Apr. 24, 1992; 61 FR 6791, Feb. 22,
1996]

ADMINISTRATIVE

§ 21.7301 Delegations of authority.
(a) General delegation of authority. Ex-

cept as otherwise provided, authority
is delegated to the Chief Benefits Di-
rector of VA, and to supervisory or ad-
judication personnel within the juris-
diction of the Vocational Rehabilita-
tion and Education Service of VA des-
ignated by him or her, to make find-
ings and decisions under 38 U.S.C.
chapter 30 and the applicable regula-
tions, precedents and instructions con-
cerning the program authorized by
that chapter.

(Authority: 38 U.S.C. 512(a))

(b) Other delegations of authority. In
administering benefits payable under
38 U.S.C. chapter 30, VA shall apply
§ 21.4001(b), (c)(1) and (2) and (f) of this

part in the same manner as those para-
graphs are applied in the administra-
tion of 38 U.S.C. chapter 34.

(Authority: 38 U.S.C. 512(a), 3034, 3696; Pub.
L. 98–525)

§ 21.7302 Finality of decisions.

(a) Agency decisions generally are bind-
ing. The decision of a VA facility of
original jurisdiction on which an ac-
tion is based—

(1) Will be final,
(2) Will be binding upon all field of-

fices of the VA as to conclusions based
on evidence on file at that time, and

(3) Will not be subject to revision on
the same factual grounds except by
duly constituted appellate authorities
or except as provided in § 21.7303 of this
part. (See §§ 19.192 and 19.193 of this
chapter).

(Authority: 38 U.S.C. 511)

(b) Decisions of an activity within VA.
Current determinations of line of duty
and other pertinent elements of eligi-
bility for a program of education made
by either an Adjudicative activity or
an Insurance activity by application of
the same criteria and based on the
same facts are binding one upon the
other in the absence of clear and un-
mistakable error.

(Authority: 38 U.S.C. 511)

(c) Character of discharge determina-
tions. (1) A determination of the char-
acter of a veteran’s discharge made by
a competent military or naval author-
ity or by the Coast Guard is binding
upon VA.

(2) Any determination of the char-
acter of a veteran’s discharge made by
VA in connection with the veteran’s
eligibility for a benefit other than edu-
cational assistance under 38 U.S.C.
chapter 30, shall not affect his or her
eligibility for educational assistance.

(Authority: 38 U.S.C. 3011(a), 3012(a); Pub. L.
98–525)

§ 21.7303 Revision of decisions.

The revision of a decision on which
an action was predicated is subject to
the following sections:

(a) Clear and unmistakable error,
§ 3.105(a) of this chapter; and
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(b) Difference of opinion, § 3.105(b) of
this chapter.

(Authority: 38 U.S.C. 511; Pub. L. 98–525)

§ 21.7305 Conflicting interests.

In administering benefits payable
under 38 U.S.C. chapter 30, VA will
apply the provisions of § 21.4005 of this
part in the same manner as they are
applied in the administration of 38
U.S.C. chapter 34.

(Authority: 38 U.S.C. 3034, 3683; Pub. L. 98–
525)

§ 21.7307 Examination of records.

In administering benefits payable
under 38 U.S.C. chapter 30, VA will
apply the provisions of § 21.4209 of this
part in the same manner as they are
applied in the administration of 38
U.S.C. chapters 34 and 36.

(Authority: 38 U.S.C. 3034, 3690; Pub. L. 98–
525)

§ 21.7310 Civil rights.

(a) Delegations of authority concerning
Federal equal opportunity laws. (1) The
Chief Benefits Director is delegated the
responsibility to obtain evidence of
voluntary compliance with Federal
equal opportunity laws from edu-
cational institutions and from recog-
nized national organizations whose rep-
resentatives are afforded space and of-
fice facilities under his or her jurisdic-
tion. See § 18.1 et seq. of this chapter.
These equal opportunity laws are:

(i) Title VI, Civil Rights Act of 1964,
(ii) Title IX, Education Amendments

of 1972, as amended,
(iii) Section 504, Rehabilitation Act

of 1973, and
(iv) The Age Discrimination Act of

1975.
(2) In obtaining evidence from edu-

cational institutions of compliance
with Federal equal opportunity laws,
the Chief Benefits Director may use
the State approving agencies as pro-
vided in § 21.4258(d) of this part.

(Authority: 42 U.S.C. 2000)

(b) Nondiscrimination in educational
programs. In administering benefits
payable under 38 U.S.C. chapter 30, VA
shall apply the following sections in
the same manner as they are applied to

the administration of 38 U.S.C. chap-
ters 34 and 36:

(1) Section 21.4300—Civil rights assur-
ances—Title VI, Pub. L. 88–352,

(2) Section 21.4301—Institutions of
higher learning; elementary and sec-
ondary schools; medical institutions,

(3) Section 21.4302—Proprietary voca-
tional schools and training establish-
ments,

(4) Section 21.4304 (with the exception
of references to elementary and sec-
ondary schools)—Assurance of compli-
ance received—i.h.l.’s; elementary and
secondary schools; medical facilities,

(5) Section 21.4305—Noncompliance—
complaints—initial action,

(6) Section 21.4306—Payments after
final agency action, and

(7) Section 21.4307—Posttermination
compliance.

(Authority: 42 U.S.C. 2000)

[53 FR 1757, Jan. 22, 1988, as amended at 55
FR 28393, July 11, 1990]

§ 21.7320 Procedural protection; reduc-
tion following loss of dependent.

(a) Notice of reduction required when a
veteran loses entitlement to additional
educational assistance for a dependent.
Except as provided in paragraph (b) of
this section, VA will not reduce an
award of educational assistance follow-
ing the veteran’s loss of a dependent
unless:

(1) VA has notified the veteran of the
adverse action; and

(2) VA has provided the veteran with
a period of 60 days in which to submit
evidence for the purpose of showing
that the educational assistance should
not be reduced.

(b) No advance notice required in cer-
tain situations. When the reduction is
based solely on written, factual, unam-
biguous information as to dependency
or marital status provided by the vet-
eran or his or her fiduciary with
knowledge or notice that the informa-
tion would be used to determine the
monthly rate of educational assistance
allowance:

(1) VA will not send either an ad-
vance or a prereduction notice as stat-
ed in paragraph (a) of this section; but
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(2) VA will send notice of the adverse
action contemporaneous with the re-
duction in educational assistance.

(Authority: 38 U.S.C. 5112, 5113)

[58 FR 63530, Dec. 2, 1993]

Subpart L—Educational Assistance
for Members of the Selected
Reserve

AUTHORITY: 10 U.S.C. ch. 1606; 38 U.S.C.
501(a), ch. 36, unless otherwise noted.

SOURCE: 53 FR 34740, Sept. 8, 1988, unless
otherwise noted.

§ 21.7500 Establishment and purpose
of educational assistance program.

An educational assistance program
for certain members of the Selected
Reserve is established to encourage
membership in the Selected Reserve of
the Ready Reserve.

(Authority: 10 U.S.C. 16131(a); Pub. L. 98–525)

DEFINITIONS

§ 21.7520 Definitions.
For the purposes of regulations from

§21.7500 through § 21.7999 of this part,
governing the administration and pay-
ment of educational assistance under
10 U.S.C. chapter 1606, the Selected Re-
serve Educational Assistance Program,
the following definitions apply.

(a) Definitions of participants—(1) Re-
servist. The term reservist means a
member of the Selected Reserve who is
eligible for educational assistance
under 10 U.S.C. chapter 1606.

(2) Selected Reserve. The term Selected
Reserve means the Selected Reserve of
the Ready Reserve of any of the reserve
components (including the Army Na-
tional Guard of the United States and
the Air National Guard of the United
States) of the Armed Forces of the
United States, as required to be main-
tained under section 268(b), 10 U.S.C.

(Authority: 10 U.S.C. 16131; Pub. L. 98–525)

(b) Other definitions. (1) Attendance.
The term attendance means the pres-
ence of a reservist—

(i) In the class where the approved
course in which he or she is enrolled is
taught;

(ii) At a training establishment; or

(iii) In any other place of instruction,
training, or study designated by the
educational institution or training es-
tablishment where the reservist is en-
rolled and is pursuing a program of
education.

(Authority: 10 U.S.C. 2131(c)(1), 2136(b); 38
U.S.C. 3474; sec. 705(a)(1), Pub. L. 98–525, 98
Stat. 2565, 2567; sec. 642, Pub. L. 101–189, 103
Stat. 1456–1458)

(2) Audited course. The term audited
course has the same meaning as pro-
vided in § 1.4200(i) of this part.

(Authority: 10 U.S.C. 16136(b) 38 U.S.C.
3680(a); Pub. L. 98–525)

(3) Deficiency course. The term defi-
ciency course means any secondary
level course or subject not previously
completed satisfactorily which is spe-
cifically required for pursuit of a post-
secondary program of education.

(Authority: 10 U.S.C. 16136(b); Pub. L. 98–525)

(4) Divisions of the school year. The
term divisions of the school year has the
same meaning as provided in § 21.4200(b)
of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–55)

(5) Drop-add period. The term drop-
add period has the same meaning as
provided in § 21.4200(l) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–525)

(6) Educational assistance. The term
educational assistance means the
monthly payment made to members of
the Selected Reserve for pursuit of a
program of education.

(Authority: 10 U.S.C. 16131(b); Pub. L. 98–525)

(7) Educational objective. An approv-
able educational objective is one that
leads to the awarding of an associated
degree, a bachelor’s degree or the
equivalent.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3680(a); Pub. L. 98–525)

(8) Enrollment. The term enrollment
means the state of being on that roll or
file of an educational institution which
contains the names of active students.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(g); Pub. L. 98–525)
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(9) Enrollment period. The term enroll-
ment period has the same meaning as
provided in § 21.4200(p) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(g); Pub. L. 98–525)

(10) In residence on a standard quarter-
or semester-hour basis. The term in resi-
dence on a standard quarter- or semester-
hour basis has the same meaning as
provided in § 21.4200(r) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3688(c); Pub. L. 98–525)

(11) Independent study. The term inde-
pendent study has the same meaning as
provided in § 21.4267(b) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3688(c); Pub. L. 98–525)

(12) Independent study-resident train-
ing. The term independent study-resident
training means:

(i) The state of being enrolled con-
currently in one or more undergradu-
ate courses or subjects offered by inde-
pendent study as defined in paragraph
(b)(11) of this section and one or more
courses or subjects offered by resident
training as defined by paragraph (b)(22)
of this section, or

(ii) The state of being enrolled in one
or more undergraduate level subjects
which

(A) Do not meet the requirements of
either paragraphs (b)(22)(i), (b)(22)(ii) or
(b)(22)(iii) of this section,

(B) Have some weeks when standard
class sessions are scheduled, and

(C) Consist of independent study as
defined in paragraph (b)(11) of this sec-
tion during those weeks when there are
no regularly scheduled standard class
sessions.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3688(c); Pub. L. 98–525)

(13) Institution of higher learning. The
term institution of higher learning
means

(i) A college, university or similar in-
stitution, including a technical or busi-
ness school, offering postsecondary
level academic instruction that leads
to an associate or higher degree, if the
educational institution is empowered
by the appropriate State education au-
thority under State law to grant an as-
sociate or higher degree.

(ii) When there is no state law to au-
thorize the granting of a degree, an
educational institution which

(A) Is accredited for degree programs
by a recognized accrediting agency, or

(B) Is a recognized candidate for ac-
creditation as a degree-granting school
by one of the national or regional ac-
crediting associations and has been li-
censed or chartered by the appropriate
State authority as a degree-granting
institution.

(iii) A hospital offering educational
programs at the postsecondary level
without regard to whether the hospital
grants a postsecondary degree.

(iv) An educational institution which
(A) Is not located in a State,
(B) Offers a course leading to a stand-

ard college degree or the equivalent,
and

(C) Is recognized as an institution of
higher learning by the secretary of
education (or comparable official) of
the country in which the educational
institution is located.

(Authority: 10 U.S.C. 16131; Pub. L. 98–525)

(14) Mitigating circumstances.
(i) Mitigating circumstances are cir-

cumstances beyond the reservist’s con-
trol which prevent him or her from
continuously pursuing a program of
education. The following cir-
cumstances are representative of those
which VA considers to be mitigating.
This list is not all-inclusive.

(A) An illness of the reservist;
(B) An illness or death in the reserv-

ist’s family;
(C) An unavoidable change in the re-

servist’s conditions of employment;
(D) An unavoidable geographical

transfer resulting from the reservist’s
employment;

(E) Immediate family or financial ob-
ligations beyond the control of the re-
servist which require him or her to sus-
pend pursuit of the program of edu-
cation to obtain employment;

(F) Discontinuance of the course by
the educational institution;

(G) Unanticipated active duty for
training; and

(H) Unanticipated difficulties in pro-
viding for child care for the reservist’s
child or children.

(ii) If a reservist withdraws from a
course during a drop-add period, VA
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will consider the circumstances which
caused the withdrawal to be mitigat-
ing.

(iii) In the first instance of a with-
drawal after May 31, 1989, from a course
or course for which the reservist re-
ceived educational assistance under
chapter 1606, title 10, U.S. Code, VA
will consider that mitigating cir-
cumstances exist with respect to
courses totaling not more than six se-
mester hours or the equivalent. In de-
termining whether a withdrawal is the
first instance of withdrawal, VA will
not consider courses dropped during an
educational institution’s drop-add pe-
riod as provided in paragraph (b)(14)(ii)
of this section.

(Authority: 38 U.S.C. 3034, 3680(a)(1); Pub. L.
100–689)(Jun. 1, 1989)

(15) Nonpunitive grade. The term non-
punitive grade has the same meaning as
provided in § 21.4200(j) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–525)

(16) Normal commuting distance. The
term normal commuting distance has the
same meaning as provided in
§ 21.4200(m) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680;
Pub. L. 98–525)

(17) Program of education. A program
of education—

(i) Is any unit course or subject or
combination of unit courses or subjects
pursued by a reservist at an edu-
cational institution, required by the
Administrator of the Small Business
Administration as a condition to ob-
taining financial assistance under the
provisions of 15 U.S.C. 636; or

(ii) Is a combination of subjects or
unit courses pursued at an educational
institution, which combination is gen-
erally accepted as necessary to meet
requirements for a predetermined edu-
cational, professional, or vocational
objective. It may consist of subjects or
courses which fulfill requirements for
more than one objective if all objec-
tives pursued are generally recognized
as being related to a single career field;
and

(iii) Includes an approved full-time
program of apprenticeship or of other
on-job training.

(Authority: 10 U.S.C. 2131; 38 U.S.C. 3452(b);
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565,
2567; secs. 642(a), (b), (d), 645, Pub. L. 101–189,
103 Stat. 1456–1458)

(18) Punitive grade. The term punitive
grade has the same meaning provided
in § 21.4200(k) of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–525)

(19) Pursuit.
(i) The term pursuit means work,

while enrolled, toward the objective of
a program of education. This work
must be in accordance with approved
institutional policy and regulations,
and with applicable criteria of 10 U.S.C.
and 38 U.S.C.; must be necessary to
reach the program’s objective; and
must be accomplished through—

(A) Resident courses;
(B) Independent study;
(C) Correspondence courses;
(D) An apprenticeship or other on-job

training program; or
(E) Flight courses.

(Authority: 10 U.S.C 2131, 2136; 38 U.S.C.
3680(g); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; secs. 642, 645, Pub. L. 101–189, 103
Stat. 1456–1458)

(ii) VA will consider a reservist who
qualifies for payment during an inter-
val, school closing, or holiday vacation
to be in pursuit of a program of edu-
cation during the interval, school clos-
ing, or holiday vacation.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C.
3680(g); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642(c), (d), Pub. L. 101–189, 103
Stat. 1457–1458)

(20) Refresher course. The term re-
fresher course means either:

(i) A course at the elementary or sec-
ondary level to review or update mate-
rial previously covered in a course that
has been satisfactorily completed; or

(ii) A course which permits an indi-
vidual to update knowledge and skills
or be instructed in the technological
advances which have occurred in the
reservist’s field of employment since
his or her entry on active duty and
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which is necessary to enable the indi-
vidual to pursue an approved program
of education.

(Authority: 10 U.S.C. 2131(b), (c); sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565; secs.
642(a), (b), (d), 645(a), (b), Pub. L. 101–189, 103
Stat. 1456–1458))

(21) Remedial course. The term reme-
dial course means a course designed to
overcome a deficiency at the elemen-
tary or secondary level in a particular
area of study, or a handicap, such as in
speech.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3491(a)(2); Pub. L. 98–525)

(22) Resident training. The term resi-
dent training means—

(i) A course or subject, leading to a
standard college degree, offered in resi-
dence on a standard quarter- or semes-
ter-hour basis;

(ii) A course of subject leading to a
standard college degree at the under-
graduate level which requires regularly
scheduled, weekly classroom or labora-
tory sessions but does not require them
in sufficient number to meet the provi-
sion of paragraph (23)(i) of this section,

(iii) A course or subject leading to
standard college degree at the under-
graduate level which

(A) Would qualify as a course under
paragraph (b)(22)(i) of this section ex-
cept that it does not have weekly class
instruction,

(B) Requires pursuit of standard class
sessions for each credit at a rate not
less frequent than every 2 weeks,

(C) Requires monthly pursuit of a
total number of standard class sessions
which, during the month, is required
by a course meeting the provisions of
paragraph (b)(22)(i) of this section,

(D) Is considered by the institution
offering it as fully equivalent to a
course described in paragraph (b)(22)(i)
of this section including payment of
tuition and fees; the awarding of aca-
demic credit for the purpose of meeting
graduation requirements; and the
transfer of credits to a course meeting
the provision of paragraph (b)(22)(i) of
this section, and

(E) Together with all other similar
courses offered by the institution of
higher learning, has an enrollment rep-
resenting less than 50 percent of per-
sons at that institution receiving edu-

cational assistance under either chap-
ter 31, 32, 34, 35 or 36 of title 38 U.S.C.,

(iv) The hospital or fieldwork phase
of a course with the objective of reg-
istered professional nurse or registered
nurses, including a course leading to a
degree in nursing when—

(A) The hospital or fieldwork phase
of the course is an integral part of the
course,

(B) The completion of the hospital or
fieldwork course is a prerequisite to
the successful completion of the
course,

(C) The student remains enrolled in
the institution of higher learning dur-
ing the hospital or fieldwork phase,
and

(D) The training is under the direct
supervision of the institution of higher
learning.

(v) The clinical training portion of a
course leading to the objective of prac-
tical nurse, practical trained nurse, or
licensed practical nurse when—

(A) The clinical training is offered by
an affiliated or cooperating hospital,

(B) The student is enrolled in and su-
pervised by the institution of higher
learning during the clinical training,
and

(C) The course is accredited by a na-
tionally recognized accrediting agency
or meets the requirements of the li-
censing body of the State in which the
institution of higher learning is lo-
cated.

(vi) An off-campus job experience in-
cluded in a course offered by an insti-
tution of higher learning is resident
training only if the course is—

(A) Accredited by a nationally recog-
nized accrediting agency or is offered
by a school that is accredited by one of
the regional accrediting agencies;

(B) A part of the approved curricu-
lum of the institution of higher learn-
ing;

(C) Directly supervised by the insti-
tution of higher learning;

(D) Measured in the same unit as
other courses;

(E) Required for graduation; and
(F) Has a planned program of activi-

ties described in the institution of
higher learning’s official publication
which is approved by the State approv-
ing agency and which is institutional
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in nature as distinguished from train-
ing on-the-job. The description shall
include at least a unit subject descrip-
tion; a provision for an assigned in-
structor; a statement that the planned
program of activities is controlled by
the institution of higher learning, not
by the officials of the job establish-
ment; a requirement that class attend-
ance on at least a weekly basis be regu-
larly scheduled to provide for inter-
action between instructor and student;
a statement that appropriate assign-
ments are required for completion of
the course; a grading system similar to
the system used for other resident sub-
jects offered by the institution of high-
er learning; and a schedule of time re-
quired for the training which dem-
onstrates that the student shall spend
at least as much time in preparation
and training as is normally required by
the institution of higher learning for
its other resident courses.

(vii) A course including student
teaching, or

(viii) A flight training course when
included as a creditable part of an un-
dergraduate course leading to a stand-
ard college degree.

(Authority: 10 U.S.C. 16131(b); Pub. L. 98–525)

(23) School, educational institution, in-
stitution. The terms school, educational
institution, and institution mean:

(i) A vocational school or business
school;

(ii) A junior college, teachers’ col-
lege, college, normal school, profes-
sional school, university, or scientific
or technical institution;

(iii) A public or private elementary
school or secondary school which offers
courses for adults, provided that the
courses lead to an objective other than
an elementary school diploma, a high
school diploma, or their equivalents; or

(iv) Any entity, during the period be-
ginning on November 2, 1994, and end-
ing on September 30, 1996, other than
an institution of higher learning, that
provides training required for comple-
tion of a State-approved alternative
teacher certification program.

(Authority: 10 U.S.C. 2131(a), (c); 38 U.S.C.
3002, 3452; sec. 705(a)(1), Pub. L. 98–525, 98
Stat. 2565; sec. 642(a), (b), (d), Pub. L. 101–189,
103 Stat. 1456–1458)

(24) School year. The term school year
means generally a period of 2 semesters
or 3 quarters which is not less than 30
nor more than 39 weeks in total length.

(Authority: 10 U.S.C. 16136(b); Pub. L. 98–525)

(25) Standard class session. The term
standard class session has the same
meaning as provided in § 21.4200(g) of
this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3688(c); Pub. L. 98–525)

(26) Standard college degree. The term
standard college degree has the same
meaning as provided in § 21.4200(e) of
this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3688;
Pub. L. 98–525)

(27) State. The term State has the
same meaning as provided in § 21.1021(c)
of this part.

(Authority: 38 U.S.C. 101(20); Pub. L. 98–525)

(28) Vocational or professional objective.
A vocational or professional objective
is one that leads to an occupation. It
may include educational objectives es-
sential to prepare for the chosen occu-
pation, but not include any educational
objectives beyond the bachelor’s de-
gree. When a program of education con-
sists of series of courses not leading to
an educational objective, these courses
must be pursued at an institution of
higher learning and must be required
for attainment of a designated voca-
tional or professional objective.

(Authority: 10 U.S.C. 16131(b); Pub. L. 98–525)

(29) Disabling effects of chronic alcohol-
ism.

(i) The term disabling effects of chronic
alcoholism means alcohol-induced phys-
ical or mental disorders or both, such
as habitual intoxication, withdrawal,
delirium, amnesia, dementia, and other
like manifestations of chronic alcohol-
ism which, in the particular case,—

(A) Have been medically diagnosed as
manifestations of alcohol dependency
or chronic alcohol abuse; and

(B) Are determined to have prevented
commencement or completion of the
affected individual’s chosen program of
education.

(ii) A diagnosis of alcoholism, chron-
ic alcoholism, alcohol-dependency,
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chronic alcohol abuse, etc., in and of it-
self, does not satisfy the definition of
this term.

(iii) Injury sustained by a reservist as
a proximate and immediate result of
activity undertaken by the reservist
while physically or mentally unquali-
fied to do so due to alcoholic intoxica-
tion is not considered a disabling effect
of chronic alcoholism.

(Authority: 38 U.S.C. 105, 3031(d); Pub. L. 100–
689)(Nov. 18, 1988)

(30) Cooperative course. The term coop-
erative course means a full-time pro-
gram of education which consists of in-
stitutional courses and alternate
phases of training in a business or in-
dustrial establishment with the train-
ing in the business or industrial estab-
lishment being strictly supplemental
to the institutional portion.

(Authority: 10 U.S.C. 2131(e); 38 U.S.C. 3686;
sec. 642(b), (d), Pub. L. 101–189, 103 Stat. 1456–
1458)

(31) Established charge. The term es-
tablished charge means the lesser of—

(i) The charge for the correspondence
course or courses determined on the
basis of the lowest extended time pay-
ment plan offered by the educational
institution and approved by the appro-
priate State approving agency; or

(ii) The actual charge to the reserv-
ist.

(Authority: 10 U.S.C. 2131(f); sec. 642(b), (d),
Pub. L. 101–189, 103 Stat. 1456–1458)

(32) Training establishment. The term
training establishment means any estab-
lishment providing apprentice or other
on-job training, including those under
the supervision of a college, university,
any State department of education,
any State apprenticeship agency, any
State board of vocational education,
any joint apprenticeship committee,
the Bureau of Apprenticeship and
Training established in accordance
with 29 U.S.C. chapter 4C, or any agen-
cy of the Federal government author-
ized to supervise such training.

(Authority: 10 U.S.C. 2131(d), 16136(b); 38
U.S.C. 3452(e); sec. 642(b), (d), Pub. L. 101–189,
103 Stat. 1456–1458)

(33) Continuously enrolled. The term
continuously enrolled means being in an
enrolled status at an educational insti-

tution for each day during the ordinary
school year, and for consecutive school
years. Consequently, continuity of en-
rollment is not broken by holiday va-
cations, vacation periods, periods dur-
ing the school year between terms,
quarters, or semesters, or by nonenroll-
ment during periods of enrollment out-
side the ordinary school year (e.g.,
summer sessions).

(Authority: 10 U.S.C. 16136(b))

(34) Persian Gulf War. The term ‘‘Per-
sian Gulf War’’ means the period begin-
ning on August 2, 1990, and ending on
the date thereafter prescribed by Presi-
dential proclamation or by law.

(Authority: 38 U.S.C. 101(33))

(35) Alternative teacher certification
program. The term alternative teacher
certification program, for the purposes of
determining whether an entity offering
such a program is a school, educational
institution, or institution as defined in
paragraph (b)(23)(iv) of this section,
means a program leading to a teacher’s
certificate that allows individuals with
a bachelor’s degree or graduate degree
to obtain teacher certification without
enrolling in an institution of higher
learning.

(Authority: 10 U.S.C. 16136; 38 U.S.C. 3452(c))

[53 FR 34740, Sept. 8, 1988, as amended at 57
FR 57105, Dec. 3, 1992; 58 FR 51782, Oct. 5, 1993;
61 FR 20729, May 8, 1996; 61 FR 29300, June 10,
1996]

CLAIMS AND APPLICATIONS

§ 21.7530 Applications, claims and in-
formal claims.

(a) Applications. An individual must
be file a claim for educational assist-
ance with VA. The claim must in the
form prescribed by the Secretary.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3472;
Pub. L. 98–525)

(b) Informal claim. VA will consider
any communication from an individ-
ual, an authorized representative or a
Member of Congress to be an informal
claim if it indicates an intent to apply
for educational assistance. Upon re-
ceipt of an informal claim, if a formal
claim has not been filed, VA will pro-
vide an application form to the claim-
ant. If VA receives the application
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form within one year from the date VA
provided it, VA will consider the claim
to have been filed on the date VA re-
ceived the informal claim.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(c) Enrollment is not an informal claim.
The act of enrolling in an approved
school does not in itself constitute an
informal claim.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(Information collection requirements con-
tained in paragraph (a) were approved by the
Office of Management and Budget under con-
trol number 2900–0154)

§ 21.7532 Time limits.
(a) Scope of this section. The provi-

sions of this section are applicable to
original applications, formal or infor-
mal, and to reopened claims.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(b) Failure to complete claim. VA will
consider a claim to be abandoned when
VA requests evidence in connection
with the claim, and the claimant does
not furnish the evidence within one
year of the date of the request. After
the expiration of one year, VA will not
take further action unless a new claim
is received.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(c) New Claim. When a claim has been
abandoned, VA will consider any subse-
quent communication which meets the
requirements of an informal claim to
be a new claim. VA will consider the
date of receipt of the subsequent com-
munication to be the date of the new
claim.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(d) Failure to furnish form or notice of
time limit. Failure by VA to furnish the
reservist any form or information con-
cerning the right to file a claim or to
furnish notice of the time limit for the
filing of claim or for the completion of
any action required will not extend the
periods allowed for these actions.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(e) Time limit for filing a claim for an
entended period of eligibility. A claim for
an extended period of eligibility as de-
scribed in § 21.7551 of this part must be
received by VA by the later of the fol-
lowing dates:

(1) One year from the date on which
the reservist’s original period of eligi-
bility ended.

(2) One year from the last date on
which the reservist’s physical or men-
tal disability ceased to prevent him or
her from beginning or resuming the re-
servist’s chosen program of education.

(Authority: 10 U.S.C. 16133(b)(2); Pub. L. 98–
525)

(f) Time limits for perfecting a claim.
Time limits within which reservists are
required to act to perfect a claim or
challenge an adverse VA decision may
be extended for good cause shown.
When an extension is requested after
expiration of a time limit, the action
required of the reservist must be taken
concurrently with or prior to the filing
of a request for extension of the time
limit, and good cause must be shown as
to why the required action could not
have been taken during the original
time period and could not have been
taken sooner than it was. Denials of
time limit extensions are separately
appealable issues.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3431,
5101, 5113)

[53 FR 34740, Sept. 8, 1988, as amended at 58
FR 51781, Oct. 5, 1993]

ELIGIBILITY

§ 21.7540 Eligibility for educational as-
sistance.

(a) Basic eligibility requirements. The
Armed Forces will determine whether a
reservist is eligible to receive benefits
pursuant to 10 U.S.C. chapter 1606 (or 10
U.S.C. chapter 106 as in effect before
December 1, 1994). To be eligible a re-
servist—

(1) Shall:
(i) Enlist, reenlist, or extend an en-

listment as a Reserve for service in the
Selected Reserve so that the total pe-
riod of obligated service is at least six
years from the date of such enlistment,
reenlistment, or extension; or

(ii) Be appointed as, or be serving as,
a reserve officer and agree to serve in
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the Selected Reserve for a period of not
less than six years in addition to any
other period of obligated service in the
Selected Reserve to which the person
may be subject;

(2) Must complete his or her initial
period of active duty for training;

(3) Must be participating satisfac-
torily in the Selected Reserve; and

(4) Must not have elected to have his
or her service in the Selected Reserve
credited toward establishing eligibility
to benefits provided under 38 U.S.C.
chapter 30.

(Authority: 10 U.S.C. 2132; 38 U.S.C. 3033(c);
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565; sec.
4, Pub. L. 100–48, 101 Stat. 331; secs. 643, 645,
Pub. L. 101–189, 103 Stat. 1458)

(b) Eligibility requirements for expanded
benefits. (1) A reservist shall be eligible
to pursue all types of training de-
scribed in subpart L of this part re-
gardless of whether he or she has re-
ceived a baccalaureate degree or equiv-
alent evidence of completion of study
if—

(i) After September 30, 1990, he or she
takes one of the actions described in
paragraph (a)(1)(i) or (a)(1)(ii) of this
section;

(ii) The reservist meets the criteria
of paragraphs (a)(2) through (a)(4) of
this section; and

(iii) The reservist does not have his
or her eligibility limited as described
in paragraph (c) of this section.

(2) A reservist shall be eligible to
pursue all types of training described
in subpart L of this part except the
training described in paragraph (b)(3)
of this section if—

(i) After June 30, 1985, but not after
September 30, 1990, he or she takes one
of the actions described in paragraph
(a)(1) or (a)(2) of this section;

(ii) The reservist has not received a
baccalaureate degree or the equivalent
evidence of completion of study;

(iii) The reservist meets all the other
eligibility criteria of paragraph (a) of
this section; and

(iv) The reservist does not have his or
her eligibility limited by paragraph (c)
of this section.

(3) The types of training which a re-
servist described in paragraph (b)(1) of
this section may pursue, but which
may not be pursued by a reservist de-
scribed in paragraph (b)(2), are:

(i) A course which is offered by an
educational institution which is not an
institution of higher learning (to deter-
mine if a nursing course is offered by
an institution of higher learning, see
§ 21.7622(f));

(ii) A correspondence course;
(iii) A program of education leading

to a standard college degree offered
solely by independent study (but see
§ 21.7622(f) concerning enrollment in a
nonaccredited independent study
course after October 28, 1992);

(iv) A refresher, remedial or defi-
ciency course;

(v) A cooperative course;
(vi) An apprenticeship or other on-job

training; and
(vii) A flight course.

(Authority: 10 U.S.C. 2131, 2132, 2136; sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565, 2567;
secs. 642, 643, 645, Pub. L. 101–189, 103 Stat.
1456–1458)

(c) Limitations on establishing eligi-
bility. (1) An individual must elect
whether or not he or she wishes service
in the Selected Reserve to be credited
towards establishing eligibility under
38 U.S.C. chapter 30 or under 10 U.S.C.
chapter 1606 when—

(i) The individual is a reservist who
is eligible for basic educational assist-
ance provided under 38 U.S.C. 3012, and
has established eligibility to that as-
sistance partially through service in
the Selected Reserve; or

(ii) The individual is a member of the
National Guard or Air National Guard
who has established eligibility for
basic educational assistance provided
under 38 U.S.C. 3012 through activation
under a provision of law other than 32
U.S.C. 316, 502, 503, 504 or 505 followed
by service in the Selected Reserve.

(2) A reservist may revoke his or her
election provided he or she has not ne-
gotiated a check for benefits under ei-
ther 38 U.S.C. chapter 30 or 10 U.S.C.
chapter 1606 after the date of the elec-
tion. Once the reservist has negotiated
a check under either chapter, the elec-
tion is irrevocable.

(Authority: 38 U.S.C. 3033(c), 10 U.S.C. 16132;
Pub. L. 98–525, Pub. L.99–576)

(d) Dual eligibility. An individual who
has established eligibility for basic
educational assistance under 38 U.S.C.
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chapter 30 solely through service on ac-
tive duty may establish eligibility for
educational assistance under 10 U.S.C.
chapter 1606 by meeting the require-
ments of paragraph (a) of this section.

(Authority: 10 U.S.C. 16132(d), 16134; Pub. L.
98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 56
FR 9628, Mar. 7, 1991; 57 FR 57106, Dec. 3, 1992;
61 FR 20729, May 8, 1996; 61 FR 29301, June 10,
1996]

§ 21.7550 Ending dates of eligibility.
(a) Time limit on eligibility. Except as

provided in § 21.7551 and paragraphs
(a)(3), (b), (c), and (d) of this section, a
reservist’s period of eligibility expires
effective the earlier of the following
dates:

(1) The last day of the 10-year period
beginning on the date the reservist be-
comes eligible for educational assist-
ance; or

(2) The date the reservist is separated
from the Selected Reserve.

(Authority: 10 U.S.C. 16133; Pub. L. 100–689)

(3) If, during the Persian Gulf War,
the reservist serves on active duty pur-
suant to an order to active duty issued
under 10 U.S.C. 672 (a), (d), or (g), 673 or
673b, the period of this active duty
service plus four months shall not be
considered in determining the time
limit on eligibility found in paragraphs
(a)(1) and (a)(2) of this section.

(Authority: 10 U.S.C. 16133; Pub. L. 98–525,
Pub. L. 102–127) (Oct. 10, 1991).

(b) Completion of term of program. (1) If
a reservist is enrolled in an educational
institution regularly operated on the
quarter or semester system, and the re-
servist’s period of eligibility as defined
in paragraph (a) of this section would
expire during a quarter or semester,
the period of eligibility shall be ex-
tended to the end of the quarter or se-
mester.

(2) If a reservist is enrolled in an edu-
cational institution not regularly oper-
ated on the quarter or semester sys-
tem, and the reservist’s period of eligi-
bility as defined in paragraph (a) of
this section would expire after a major
portion of the course is completed, the
period of eligibility shall be extended
until the earlier of the following oc-
curs:

(i) The end of the course, or
(ii) 12 weeks from the date on which

the reservist’s eligibility otherwise
would have expired.

(Authority: 10 U.S.C. 16133(b)(1); Pub. L. 98–
525)

(c) Discharge for disability. In the case
of a reservist separated from the Se-
lected Reserve because of a disability
which was not the result of the individ-
ual’s own willful misconduct and which
was incurred on or after the date on
which the reservist became entitled to
educational assistance, the reservist’s
period of eligibility expires effective
the last day of the 10-year period begin-
ning on the date the reservist becomes
eligible for educational assistance.

(Authority: 10 U.S.C. 16133(b); Pub. L. 100–
689)(Nov. 18, 1988)

(d) Unit deactivated. (1) Except as pro-
vided in paragraph (d)(3) or (d)(4) of
this section, the period of eligibility of
a reservist, eligible for educational as-
sistance under this subpart, who ceases
to be a member of the Selected Reserve
during the period beginning October 1,
1991, and ending September 30, 1999,
under either of the conditions de-
scribed in paragraph (d)(2) of this sec-
tion, will expire on the date 10 years
after the date the reservist becomes el-
igible for educational assistance.

(2) The conditions referred to in para-
graph (d)(1) of this section for ceasing
to be a member of the Selected Reserve
are:

(i) The deactivation of the reservist’s
unit of assignment; and

(ii) The reservist’s involuntarily
ceasing to be designated as a member
of the Selected Reserve pursuant to 10
U.S.C. 10143(a).

(3) The provisions of paragraphs (d)(1)
and (d)(2) of this section do not apply if
the reservist ceases to be a member of
the Selected Reserve under adverse
conditions, as characterized by the
Secretary of the military department
concerned. The expiration of such a re-
servist’s period of eligibility will be on
the date the reservist ceases, under ad-
verse conditions, to be a member of the
Selected Reserve.

(4) A reservist’s period of eligibility
will expire if he or she is a member of
a reserve component of the Armed
Forces and (after having involuntarily
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ceased to be a member of the Selected
Reserve) is involuntarily separated
from the Armed Forces under adverse
conditions, as characterized by the
Secretary of the military department
concerned. The expiration of such a re-
servist’s period of eligibility will be on
the date the reservist is involuntarily
separated under adverse conditions
from the Armed Forces.

(Authority: 10 U.S.C. 16133)

[53 FR 34740, Sept. 8, 1988, as amended at 57
FR 57106, Dec. 3, 1992; 58 FR 51783, Oct. 5, 1993;
61 FR 29302, June 10, 1996]

§ 21.7551 Extended period of eligi-
bility.

(a) Period of eligibility may be extended.
VA shall grant an extension of a delim-
iting period determined by
§ 21.7550(a)(1) of this part provided:

(1) The individual applies for an ex-
tension within the time period speci-
fied in § 21.7532(e) of this part.

(2) The individual was prevented from
initiating or completing the chosen
program of education within the other-
wise applicable eligibility period, be-
cause of a physical or mental disabil-
ity, which is not the result of the re-
servist’s own willful misconduct, and
which was incurred in or aggravated by
service in the Selected Reserve. VA
will not consider the disabling effects
of chronic alcoholism to be the result
of willful misconduct. (See
§ 21.7520(b)(29)). Evidence must estab-
lish that such a program of education
was medically infeasible. VA will not
grant a reservist an extension for a pe-
riod of disability which was 30 days or
less unless the evidence establishes
that the reservist was prevented from
enrolling or reenrolling in the chosen
program, or was forced to discontinue
attendance, because of the short dis-
ability.

(Authority: 10 U.S.C. 16133(b)(2), 38 U.S.C. 105,
3031(d); Pub. L. 98–525, Pub. L. 100–689)(Nov.
18, 1988)

(b) Commencing date. The reservist
shall elect the commencing date of an
extended period of eligibility. The date
chosen—

(1) Must be on or after the original
date of expiration of eligibility as de-
termined by § 21.7550(a)(1) of this part,
and

(2) Must either be—
(i) On or before the 90th day follow-

ing the date on which the reservist’s
application for an extension was ap-
proved by VA if the reservist is train-
ing during the extended period of eligi-
bility in a course not organized on a
term, quarter or semester basis, or

(ii) On or before the first day of a
term, quarter or semester within an or-
dinary school year following the 90th
day after the reservist’s application for
an extension was approved in VA, if the
reservist is training during the ex-
tended period of eligibility in a course
organized on a term, quarter or semes-
ter basis.

(Authority: 10 U.S.C. 16133(b)(2), 38 U.S.C.
3031(d); Pub. L. 98–525)

(c) Length of extended period of eligi-
bility. A reservist’s extended period of
eligibility shall be for the length of
time that the reservist was prevented
from initiating or completing his or
her chosen program of education, ex-
cept that it must end when the reserv-
ist is separated from the Selected Re-
serve. VA shall determine the length of
time the reservist was prevented from
initiating or completing his or her cho-
sen program of education as follows:

(1) If the reservist is in training in a
course organized on a term, quarter or
semester basis, his or her extended pe-
riod of eligibility shall contain the
same number of days as the number of
days from the date during the reserv-
ist’s original eligibility period that his
or her training became medically in-
feasible to the earliest of the following
dates:

(i) The commencing date of the ordi-
nary term, quarter or semester follow-
ing the day the reservist’s training be-
came medically infeasible,

(ii) The last date of the reservist’s de-
limiting date as determined by
§ 21.7550(a)(1) of this part, or

(iii) The date the reservist resumed
training.

(2) If the reservist is training in a
course not organized on a term, quar-
ter or semester basis, his or her ex-
tended period of eligibility shall con-
tain the same number of days as the
number of days from the date during
the reservist’s original delimiting pe-
riod that his or her training became
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medically infeasible to the earlier of
the following dates:

(i) The date the reservist’s training
became medically feasible, or

(ii) The reservist’s delimiting date as
determined by § 21.7550(a)(1) of this
part.

(Authority: 10 U.S.C. 16133(b)(2), 38 U.S.C.
3031(d); Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 57
FR 57106, Dec. 3, 1992]

ENTITLEMENT

§ 21.7570 Entitlement.
Except as provided in § 21.7576(e) each

reservist is entitled to a maximum of
36 months of educational assistance (or
its equivalent in part-time educational
assistance) under this program, but is
also subject to the provisions of
§ 21.4020 (a) and (b).

(Authority: 10 U.S.C. 16131(c); Pub. L. 98–525,
Pub. L. 102–127) (Oct. 10, 1991)

[58 FR 51783, Oct. 5, 1993]

§ 21.7576 Entitlement charges.
(a) Overview. VA will make charges

against entitlement as stated in this
section. Charges are based upon the
principle that a reservist who trains
full time for one day should be charged
one day of entitlement, except for
those pursuing:

(1) Flight training;
(2) Correspondence training;
(3) Cooperative training; or
(4) Apprenticeship or other on-job

training.

(Authority: 10 U.S.C. 2131(c); sec. 705(a)(1),
Pub. L. 98–525, 98 Stat. 2565; sec. 642(a), (b),
(d), Pub. L. 101–189, 103 Stat. 1456–1458)

(b) Determining entitlement charge.
This paragraph states how VA will gen-
erally determine the charge against
the entitlement of a reservist who is
receiving educational assistance. How-
ever, when the circumstances described
in paragraph (e) of this section apply to
a reservist, VA will use that paragraph
to determine an entitlement charge in-
stead of this paragraph.

(1) Except for those pursuing flight
training, correspondence training, co-
operative training, apprenticeship or
other on-job training, VA will make a
charge against entitlement—

(i) On the basis of total elapsed time
(one day for each day of pursuit for
which the reservist is paid educational
assistance) if the reservist is pursuing
the program of education on a full-
time basis; or

(ii) On the basis of a proportionate
rate of elapsed time, if the reservist is
pursuing the program of education on a
three-quarter, one-half, or one-quarter-
time basis.

(2) VA will compute elapsed time
from the commencing date of the
award of educational assistance to the
date of discontinuance. If the reservist
changes his or her training time after
the commencing date of the award, VA
will—

(i) Divide the enrollment period into
separate periods of time during which
the reservist’s training time remains
constant; and

(ii) Compute the elapsed time sepa-
rately for each time period.

(3) For each month that a reservist is
paid a monthly educational assistance
allowance while undergoing appren-
ticeship or other on-job training, VA
will make a charge against entitlement
of—

(i) .75 of a month in the case of pay-
ments made during the first six months
of the reservist’s pursuit of the pro-
gram of apprenticeship or other on-job
training;

(ii) .55 of a month in the case of pay-
ments made during the second six
months of the reservist’s pursuit of the
program of apprenticeship or other on-
job training; and

(iii) .35 of a month in the case of pay-
ments made following the first twelve
months of the reservist’s pursuit of the
program of apprenticeship or other on-
job training.

(4) When a reservist is pursuing a
program of education by correspond-
ence, VA will make a charge against
entitlement for each payment made to
him or her. The charge will be made in
months and decimal fractions of a
month, as determined by dividing the
amount of the payment by an amount
equal to the rate stated in § 21.7636(a)(1)
as the rate otherwise applicable to the
reservist for full-time training.

(5) When a reservist is pursuing a
program of education partly in resi-
dence and partly by correspondence,
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VA will make a charge against entitle-
ment—

(i) For the residence portion of the
program as provided in paragraphs
(b)(1) and (b)(2) of this section; and

(ii) For the correspondence portion of
the program as provided in paragraph
(b)(4) of this section.

(6) When a reservist is pursuing a
program of education through coopera-
tive training, VA will make a charge
against entitlement of .8 of a month for
each month in which the reservist is
receiving payment at the rate for coop-
erative training. If the reservist is pur-
suing cooperative training for a por-
tion of a month, VA will make a charge
against entitlement on the basis of
total elapsed time (.8 of a day for each
day of pursuit).

(Authority: 10 U.S.C. 2131(c), (d); sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565; sec.
642(b), (d), Pub. L. 101–189, 103 Stat. 1456–1458)

(7) When a reservist is pursuing a
program of education through flight
training, VA will make a charge
against entitlement at the rate of one
month for each amount equal to the
monthly rate stated in § 21.7636(a)(1) as
applicable for the month in which the
training occurred.

(Authority: 10 U.S.C. 16136(c))

(c) Overpayment cases. VA will make a
charge against entitlement for an over-
payment only if the overpayment is
discharged in bankruptcy; is waived
and is not recovered; or is com-
promised.

(1) If the overpayment is discharged
in bankruptcy or is waived and is not
recovered, the charge against entitle-
ment will be at the appropriate rate for
the elapsed period covered by the over-
payment (exclusive of interest, admin-
istrative costs of collection, court
costs and marshal fees).

(2) If the overpayment is com-
promised and the compromise offer is
less than the amount of interest, ad-
ministrative costs of collection, court
costs and marshal fees, the charge
against entitlement will be at the ap-
propriate rate for the elapsed period
covered by the overpayment (exclusive
of interest, administrative costs of col-
lection, court costs and marshal fees).

(3) If the overpayment is com-
promised and the compromise offer is

equal to or greater than the amount of
interest administrative costs of collec-
tion, court costs and marshal fees, the
charge against entitlement will be de-
termined by—

(i) Subtracting from the sum paid in
the compromise offer the amount at-
tributable to interest, administrative
costs of collection, court costs and
marshal fees,

(ii) Subtracting the remaining
amount of the overpayment balance de-
termined in paragraph (c)(3)(i) of this
section from the amount of the origi-
nal overpayment (exclusive of interest,
administrative costs of collection,
court costs and marshal fees),

(iii) Dividing the result obtained in
paragraph (c)(3)(i) of this section by
the amount of the original overpay-
ment (exclusive of interest, adminis-
trative costs of collection, court costs
and marshal fees), and

(iv) Multiplying the percentage ob-
tained in paragraph (c)(3)(iii) of this
section by the amount of the entitle-
ment otherwise chargeable for the pe-
riod of the original overpayment.

(Authority: 10 U.S.C. 16133(c); Pub. L. 98–525)

(d) Interruption to conserve entitlement.
A reservist may not interrupt a cer-
tified period of enrollment for the pur-
pose of conserving entitlement. An in-
stitution of higher learning may not
certify a period of enrollment for a
fractional part of the normal term,
quarter or semester if the reservist is
enrolled for the entire term, quarter or
semester. VA will make a charge for
the entire period of certified enroll-
ment, if the reservist is otherwise eligi-
ble for educational assistance, except
when educational assistance is inter-
rupted under any of the following con-
ditions:

(1) Enrollment is terminated;
(2) The reservist cancels his or her

enrollment, and does not negotiate an
educational assistance check for any
part of the certified period of enroll-
ment;

(3) The reservist interrupts his or her
enrollment at the end of any term,
quarter or semester within the cer-
tified period of enrollment, and does
not negotiate a check for educational
assistance for the succeeding term,
quarter or semester; and
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(4) The reservist requests interrup-
tion or cancellation for any break
when an institution of higher learning
was closed during a certified period of
enrollment, and VA continued pay-
ments under an established policy
based upon an Executive Order of the
President or an emergency situation.
In such a case entitlement will be re-
stored unless the reservist negotiated a
check for educational assistance for
the certified period and does not repay
the amount received.

(Authority: 10 U.S.C. 16133(c); Pub. L. 98–525)

(e) No entitlement charge for some re-
servists. When the criteria described in
this paragraph are met, there is an ex-
ception to the charges against entitle-
ment described in paragraph (b) of this
section.

(1) VA will make no charge against a
reservist’s entitlement when the re-
servist—

(i) While not serving on active duty,
had to discontinue pursuit of a course
or courses as a result of being ordered,
in connection with the Persian Gulf
War, to serve on active duty under sec-
tion 672(a), (d), or (g), 673, 673b, or 688 of
title 10, U.S. Code; and

(ii) Failed to receive credit or lost
training time toward completion of the
reservist’s approved educational, pro-
fessional or vocational objective as a
result of having to discontinue his or
her course pursuit.

(2) The period for which receipt of
educational assistance allowance is not
charged against a reservist’s entitle-
ment shall not exceed the portion of
the period of enrollment in the course
or courses for which the reservist failed
to receive credit or with respect to
which the reservist lost training time.

(Authority: 10 U.S.C. 16131(c)(3)(A); Pub. L.
101–127) (Oct. 10, 1991).

[53 FR 34740, Sept. 8, 1988, as amended at 58
FR 51783, Oct. 5, 1993; 61 FR 29302, June 10,
1996]

COUNSELING

§ 21.7600 Counseling.
A reservist may receive counseling

from VA before beginning training and
during training.

(a) Purpose. The purpose of counsel-
ing is—

(1) To assist in selecting an objective;
(2) To develop a suitable program of

education;
(3) To select an institution of higher

learning appropriate for the edu-
cational or training objective;

(4) To resolve any personal problems
which are likely to interfere with the
successful pursuit of a program; and

(5) To select an employment objec-
tive for the reservist that would be
likely to provide the reservist with sat-
isfactory employment opportunities in
light of his or personal circumstances.

(Authority: 38 U.S.C. 16136(b), 3233; Pub. L.
98–525)

(b) Required counseling. (1) In any case
in which the Department of Veterans
Affairs has rated the reservist as being
incompetent, the reservist must be
counseled before selecting a program of
education. The requirement that coun-
seling be provided is met when—

(i) The reservist has had one or more
personal interviews with the counselor;

(ii) The counselor and the reservist
have jointly developed recommenda-
tions for selecting a program of edu-
cation; and

(iii) The counselor has reviewed the
recommendations with the reservist.

(2) The veteran may follow the rec-
ommendations developed in the course
of counseling, but is not required to do
so.

(3) The Department of Veterans Af-
fairs will take no further action on a
reservist’s application for assistance
under this chapter when he or she—

(i) Fails to report for counseling;
(ii) Fails to cooperate in the counsel-

ing process; or
(iii) Does not complete counseling to

the extent required under paragraph
(b)(1) of this section.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3967(a); Pub. L. 98–525, Pub. L. 99–576)

(c) Availability of counseling. Counsel-
ing is available for

(1) Identifying and removing reasons
for academic difficulties which may re-
sult in interruption of discontinuance
of training, or
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(2) Considering changes in career
plans and making sound decisions
about the changes.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3967(a); Pub. L. 98–525)

(d) Provision of counseling. The De-
partment of Veterans Affairs shall pro-
vide counseling as needed for the pur-
poses identified in paragraphs (a) and
(c) of this section upon request of the
reservist. In addition, the Department
of Veterans Affairs shall provide coun-
seling as needed for the purposes iden-
tified in paragraph (b) of this section
following the reservist’s request for
counseling, the reservist’s initial appli-
cation for benefits or any communica-
tion from the reservist or guardian in-
dicating that the reservist wishes to
change his or her program. The Depart-
ment of Veterans Affairs shall take ap-
propriate steps (including individual
notification where feasible) to acquaint
reservists with the availability and ad-
vantages of counseling services.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3967(a); Pub. L. 98–525, Pub. L. 99–576)

[53 FR 34740, Sept. 8, 1988, as amended at 56
FR 9628, Mar. 7, 1991]

§ 21.7603 Travel expenses.
The Department of Veterans Affairs

will not pay for any costs of travel to
and from the place of counseling for
anyone who requests counseling under
10 U.S.C. chapter 1606 or for whom
counseling is required under that chap-
ter.

(Authority: 38 U.S.C. 111)

[56 FR 9628, Mar. 7, 1991, as amended at 61 FR
20729, May 8, 1996]

PROGRAMS OF EDUCATION

§ 21.7610 Selection of a program of
education.

(a) General requirement. An individual
must be pursuing an approved program
of education in order to receive edu-
cational assistance.

(Authority: 10 U.S.C. 16131; Pub. L. 98–525)

(b) Approval of a program of education.
VA will approve a program of edu-
cation selected by a reservist for pay-
ment of educational assistance under
10 U.S.C. chapter 1606 if—

(1) The program accords with the def-
inition of a program of education found
in § 21.7520(b)(17) of this part,

(2) It has an educational, professional
or vocational objective (as defined in
§§ 21.7520(b)(7) and (28) of this part), and

(3) The courses and subjects in the
program are approved for VA purposes
as provided in § 21.7720 of this part.

(4) The reservist is not already quali-
fied for the objective of the program.

(Authority: 10 U.S.C. 16136(b), 1671; Pub. L.
98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996]

§ 21.7612 Programs of education com-
bining two or more types of
courses.

An approved program may consist of
courses offered by two educational in-
stitutions concurrently, or courses of-
fered through class attendance and by
television concurrently. An edu-
cational institution may contract the
actual training to another educational
institution, provided the course is ap-
proved by the State approving agency
having approval jurisdiction over the
educational institution actually pro-
viding the training.

(a) Concurrent enrollment. When a re-
servist cannot schedule his or her com-
plete program at one educational insti-
tution, VA may approve a program of
concurrent enrollment. When request-
ing such a program, the reservist must
show that his or her complete program
of education is not available at the
educational institution in which he or
she will pursue the major portion of his
or her program (the primary edu-
cational institution), or that it cannot
be scheduled within the period in which
he or she plans to complete his or her
program. A reservist who is limited in
the types of courses he or she may pur-
sue, as provided in § 21.7540 (b)(2) and
(b)(3), may pursue courses only at an
institution of higher learning. If such a
reservist cannot complete his or her
program at one institution of higher
learning, VA may approve a concurrent
enrollment only if both the educational
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institutions the reservist enrolls in are
institutions of higher learning.

(Authority: 10 U.S.C. 2131(c), 2136(b); 38
U.S.C. 3680(g); sec. 705(a)(1), Pub. L. 98–525, 98
Stat. 2565, 2567; sec. 642, Pub. L. 101–189, 103
Stat. 1456–1458)

(b) Television. In determining whether
a reservist may pursue part of a pro-
gram of education under 10 U.S.C.
chapter 1606 by television, VA will
apply the provisions of § 21.4233(c) of
this part in the same manner as they
are applied in making similar deter-
minations for people training under 38
U.S.C. chapter 34.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3473(c); Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996; 61 FR 29303, June 10,
1996]

§ 21.7614 Changes of program.
In determining whether a change of

program of education may be approved
for the payments of educational assist-
ance, VA will apply § 21.4234 of this
part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3691;
Pub. L. 98–525, Pub. L. 101–366) (June 1, 1991)

[58 FR 50846, Sept. 29, 1993]

COURSES

§ 21.7620 Courses included in pro-
grams of education.

(a) General. Generally, VA will ap-
prove, and will authorize payment of
educational assistance for the reserv-
ist’s enrollment in any course or sub-
ject which a State approving agency
has approved as provided in § 21.7720 of
this part, and which forms a part of a
program of education as defined in
§ 21.7520(b)(17). Restrictions on this gen-
eral rule are stated in the other para-
graphs in this section and in § 21.7722(b)
of this part, however.

(Authority: 10 U.S.C. 16131; Pub. L. 98–525)

(b) Flight training. (1) VA may pay
educational assistance for an enroll-
ment in a flight training course when—

(i) An institution of higher learning
offers the course for credit toward the
standard college degree the reservist is
pursuing; or

(ii) When:

(A) The reservist is eligible to pursue
flight training as provided in
§ 21.7540(b)(1) and (b)(3);

(B) The State approving agency has
approved the course;

(C) A flight school is offering the
course;

(D) The reservist’s training meets the
requirements of § 21.4263(b)(1);

(E) The reservist meets the require-
ments of § 21.4263(a); and

(F) The training for which payment
is made occurs after September 29, 1990.

(2) VA will not pay educational as-
sistance for an enrollment in a flight
training course when the reservist is
pursuing an ancillary flight objective.

(Authority: 10 U.S.C. 16131, 16136(c)(1); 38
U.S.C. 3034)

(c) Independent study. (1) VA will pay
educational assistance to a reservist
who is limited in the types of courses
he or she may pursue, as provided in
§ 21.7540(b)(2) and (b)(3), for an enroll-
ment in any course or unit subject of-
fered by independent study only when
the reservist is enrolled concurrently
in one or more courses or unit subjects
offered by resident training.

(2) Only a reservist who meets the re-
quirements of § 21.7540(b)(1) may be paid
educational assistance for an enroll-
ment in an independent study course or
unit subject leading to a standard col-
lege degree without a simultaneous en-
rollment in a course or unit subject of-
fered by resident training.

(3) Except as provided in paragraph
(c)(4) of this section and subject to the
restrictions found in paragraph (c)(1) of
this section, effective October 29, 1992,
VA may pay educational assistance to
a reservist who is enrolled in a non-
accredited course or unit subject of-
fered entirely or partly by independent
study only if—

(i) Successful completion of the non-
accredited course or unit subject is re-
quired in order for the reservist to
complete his or her program of edu-
cation and the reservist:

(A) Was receiving educational assist-
ance on October 29, 1992, for pursuit of
the program of education of which the
nonaccredited independent study
course or unit subject forms a part; and

(B) Has remained continuously en-
rolled in the program of education of
which the nonaccredited independent
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study course or unit subject forms a
part from October 29, 1992, to the date
the reservist enrolls in the nonaccred-
ited independent study course or unit
subject; or

(ii)(A) Was enrolled in and receiving
educational assistance for the non-
accredited independent study course or
unit subject on October 29, 1992; and

(B) Remains continuously enrolled in
that course or unit subject.

(4) Whether or not the reservist is en-
rolled will be determined by the regu-
larly prescribed standards and prac-
tices of the educational institution of-
fering the course or unit subject.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3680A(a)(4); sec. 313(b), Pub. L. 102–568, 106
Stat. 4332)

(d) Graduate study. VA will pay edu-
cational assistance for an enrollment
in a course or subject leading to a grad-
uate degree or certificate when the
training occurs after November 29, 1993.

(Authority: 10 U.S.C. 16131(c))

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 29303, June 10, 1996]

§ 21.7622 Courses precluded.
(a) Unapproved courses. VA will not

pay educational assistance for an en-
rollment in any course which has not
been approved by a State approving
agency or by VA when that agency acts
as a State approving agency. VA will
not pay educational assistance for a
new enrollment in a course when a
State approving agency has suspended
the approval of the course for new en-
rollments, nor for any period within
any enrollment after the date that the
State approving agency disapproves a
course. See § 21.7720 of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3672;
Pub. L. 98–525)

(b) Courses not part of a program of
education. VA will not pay educational
assistance for an enrollment in any
course which is not part of a program
of education.

(Authority: 10 U.S.C. 16131; Pub. L. 98–525)

(c) Erroneous, deceptive, misleading
practices. VA will not pay educational
assistance for an enrollment in any
course offered at an institution of high-
er learning which uses advertising,

sales, or enrollment practices which
are erroneous, deceptive or misleading
by actual statement, omission or inti-
mation. VA will apply the provisions of
§ 21.4252(h) of this part in making these
decisions with regard to enrollments
under 10 U.S.C. chapter 1606 in the
same manner provided in making simi-
lar decisions with regard to enroll-
ments under 38 U.S.C. chapter 34.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3696;
Pub. L. 98–525)

(d) Avocational and recreational. (1)
VA will not pay educational assistance
for an enrollment in any course—

(i) Which is avocational or rec-
reational in character, or

(ii) The advertising for which con-
tains significant avocational or rec-
reational themes.

(2) VA presumes that the following
courses are avocational or recreational
in character unless the reservist justi-
fies their pursuit to VA as provided in
paragraph (3) of this section. The
courses are:

(i) Any photography course or enter-
tainment course; or

(ii) Any music course, instrumental
or vocal, public speaking course, or
course in dancing, sports or athletics,
such as horseback riding, swimming,
fishing, skiing, golf, baseball, tennis,
bowling, sports officiating, or other
sport or athletic courses, except
courses of applied music, physical edu-
cation, or public speaking which are of-
fered by institutions of higher learning
for credit as an integral part of a pro-
gram leading to an educational objec-
tive; or

(iii) Any other type of course which
VA determines to be avocational or
recreational.

(3) To overcome a presumption that a
course is avocational or recreational in
character, the reservist must establish
that the course will be of bona fide use
in the pursuit of his or her present or
contemplated business or occupation.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3473(d); Pub. L. 98–525)

(e) Mitigating circumstances. The re-
servist is not entitled to receive pay-
ment of educational assistance from
VA for a course from which the reserv-
ist withdraws or receives a nonpunitive
grade which is not used in computing
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the requirements for graduation un-
less—

(1) There are mitigating cir-
cumstances, and

(2) The reservist submits the cir-
cumstances in writing to VA within 1
year from the date VA notifies the re-
servist that he or she must submit the
mitigating circumstances.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–525)

(f) Other courses. (1) A reservist who
is limited in the types of courses he or
she may pursue, as provided in
§ 21.7540(b)(2) and (b)(3), may not re-
ceive any educational assistance for
pursuit of any of the types of training
listed in § 21.7540(b)(3).

(2) VA will not consider the hospital
or field work phase of a nursing course,
including a course leading to a degree
in nursing, to be provided by an insti-
tution of higher learning unless—

(i) The hospital or fieldwork phase is
an integral part of the course;

(ii) Completion of the hospital or
fieldwork phase of the course is a pre-
requisite to the successful completion
of the course;

(iii) The student remains enrolled in
the institution of higher learning dur-
ing the hospital or fieldwork phase of
the course; and

(iv) The training is under the direc-
tion and supervision of the institution
of higher learning.

(3) A reservist who is limited in the
types of courses he or she may pursue,
as provided in § 21.7540(b)(2) and (b)(3),
may not receive educational assistance
for an enrollment in a course pursued
after the reservist has completed the
course of instruction required for the
award of a baccalaureate degree or the
equivalent evidence of completion of
study, unless the reservist is pursuing
a course or courses leading to a grad-
uate degree or graduate certificate.
Such a reservist may receive edu-
cational assistance while pursuing a
course or courses leading to a graduate
degree or graduate certificate (subject
to the restrictions in § 21.7620(d)).
Equivalent evidence of completion of
study may include, but is not limited
to, a copy of the reservist’s transcript
showing that he or she has received
passing grades in all courses needed to

obtain a baccalaureate degree at the
institution of higher learning which he
or she has been attending.

(4) No reservist may receive payment
of educational assistance from VA for:

(i) An audited course (see § 21.4252(i));
(ii) A new enrollment in a course dur-

ing a period when approval has been
suspended by a State approving agency
or VA;

(iii) Pursuit of a course by a non-
matriculated student except as pro-
vided in § 21.4252(l);

(iv) An enrollment in a course at an
educational institution for which the
reservist is an official of such institu-
tion authorized to sign certificates of
enrollment under 10 U.S.C. chapter
1606;

(v) A new enrollment in a course
which does not meet the veteran-non-
veteran ratio requirement as computed
under § 21.4201; or

(vi) Except as provided in § 21.7620(c),
an enrollment in a nonaccredited inde-
pendent study course.

(Authority: 10 U.S.C. 16131(c), 16136(b); 38
U.S.C. 3672(a), 3676, 3680(a); sec. 642(d), Pub.
L. 101–189, 103 Stat. 1458)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996; 61 FR 29304, June 10,
1996]

§ 21.7624 Overcharges and restrictions
on enrollments.

(a) Overcharges. VA may disapprove
an educational institution for further
enrollments when the educational in-
stitution charges or receives from a re-
servist tuition and fees that exceed the
established charges which the edu-
cational institution requires from
similarly circumstanced nonreservists
enrolled in the same course.

(Authority: 10 U.S.C. 2136; 38 U.S.C. 3690; sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565, 2567;
secs. 642 (c), (d), 645(a)(1), Pub. L. 101–189, 103
Stat. 1457–1458)

(b) Restriction on enrollments. The pro-
visions of § 21.4202(b) apply to any de-
termination by VA as to whether to
impose restrictions on approval of en-
rollments and whether to discontinue
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payments to reservists already enrolled
at an educational institution.

(Authority: 10 U.S.C. 2136; 38 U.S.C. 3690(b);
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565,
2567; secs. 642 (c), (d), 645(a)(1), Pub. L. 101–
189, 103 Stat. 1457–1458)

[61 FR 29304, June 10, 1996]

PAYMENTS—EDUCATIONAL ASSISTANCE

§ 21.7630 Educational assistance.
VA will pay educational assistance

pursuant to 10 U.S.C. chapter 1606 to an
eligible reservist while he or she is pur-
suing approved courses in a program of
education at the rates specified in
§ 21.7636 and § 21.7639.

(Authority: 10 U.S.C. 16131(b); Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996]

§ 21.7631 Commencing dates.
The commencing date of an award or

increased award of educational assist-
ance will be determined under this sec-
tion.

(a) Entrance or reentrance including
training time change, change of program
or educational institution. When an eligi-
ble reservist enters or reenters into
training or increases his or her rate of
training, the commencing date of his
or her award of educational assistance
shall be the latest of the following
dates—

(1) The date the educational institu-
tion certifies under paragraph (b) or (c)
of this section.

(2) The date one year before the date
the VA receives the reservist’s applica-
tion or enrollment certification,
whichever is later. (See § 21.7532 of this
part.)

(3) The effective date of the approval
of the course, or one year before the
date VA receives the approval notice,
whichever is later.

(4) The date of reopened application
under paragraph (d) of this section.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3672;
Pub. L. 98–525)

(b) Certification by educational institu-
tion—course or subject leads to a standard
college degree. (1) When a student en-
rolls in a course offered by independent
study, the commencing date of the
award or increased award of edu-

cational assistance will be the date the
student began pursuit of the course ac-
cording to the regularly established
practices of the educational institu-
tion.

(2) When a student enrolls in a resi-
dent course or subject, the commenc-
ing date of the award will be the date
of reporting provided that—

(i) The published standards of the
school require the student to register
before reporting,

(ii) The published standards of the
school require the student to report no
more than 14 days before the first
scheduled date of classes for the term,
quarter or semester for which the stu-
dent has registered, and

(iii) The first scheduled class for the
course or subject in which the student
is enrolled begins during the calendar
week when, according to the school’s
academic calendar, classes are gen-
erally scheduled to commence for the
term.

(3) When a student enrolls in a resi-
dent course or subject whose first
scheduled class begins after the cal-
endar week when, according to the
school’s academic calendar, classes are
scheduled to commence for the term,
quarter, or semester, the commencing
date of the award or increased award of
educational assistance allowance will
be the actual date of the first class
scheduled for the particular course or
subject.

(4) When a student enrolls in a resi-
dent course or subject and neither the
provisions of paragraph (b)(2) nor (b)(3)
of this section apply to the enrollment,
the commencing date of the award or
increased award of educational assist-
ance will be the first scheduled date of
classes for the term, quarter, or semes-
ter in which the student is enrolled.

(Authority: 10 U.S.C. 16136(b)).

(c) Certification by educational institu-
tion—course does not lead to a standard
college degree. (1) When a reservist en-
rolls in a course which does not lead to
a standard college degree and which is
offered in residence, the commencing
date of the award of educational assist-
ance will be as stated in paragraph (b)
of this section.
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(2) When a reservist enrolls in a
course which is offered by correspond-
ence, the commencing date of the
award of educational assistance shall
be the later of—

(i) The date the first lesson was sent,
or

(ii) The date of affirmance in accord-
ance with 38 U.S.C. 3686.

(3) When a reservist enrolls in a pro-
gram of apprenticeship or other on-job
training, the commencing date of the
award of educational assistance shall
be the first date of employment in the
training position.

(Authority: 10 U.S.C. 16136(b))

(d) Reopened application after aban-
donment (§ 21.7532). When the reservist
reopens his or her claim after abandon-
ing it, the commencing date of the
award of educational assistance shall
be the date VA receives the reservist’s
application or enrollment certificate,
whichever is later.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471;
Pub. L. 98–525)

(e) Liberalizing laws and VA issues.
When a liberalizing law or VA issue af-
fects the commencing date of a reserv-
ist’s award of educational assistance,
that commencing date shall be in ac-
cordance with facts found, but not ear-
lier than the effective date of the act
or administrative issue.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(f) Individuals in a penal institution. If
a reservist is paid a reduced rate of
educational assistance under § 21.7639
(d), (e), (f), (g) and (h) of this section,
the rate will be increased or assistance
will commence effective the earlier of
the following dates:

(1) The date the tuition and fees are
no longer being paid under another
Federal program or a State or local
program, or

(2) The date of the release from the
prison or jail.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3482(g); Pub. L. 98–525)

(g) Service Members Occupational Con-
version and Training Act of 1992. If the
reservist’s educational assistance has
been barred or has been discontinued
because the reservist is training under

a job training program for which bene-
fits are payable to his or her employer
under the Service Members Occupa-
tional Conversion and Training Act of
1992, VA will begin or resume paying
educational assistance to the reservist
effective the first day following the
last date for which benefits are payable
under that Act.

(Authority: Sec. 4492(a), Pub. L. 102–484, 106
Stat. 2765–2766)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 11311, Mar. 20, 1996; 61 FR 29304, June 10,
1996]

§ 21.7633 Suspension or discontinu-
ance of payments.

VA may suspend or discontinue pay-
ments to reservists of educational as-
sistance under the Selected Reserve
Educational Assistance Program, and
in such cases, VA will apply §§ 21.4133,
21.4134 and 21.4207 of this part in the
same manner as they are applied in the
administration of chapters 34 and 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690;
Pub. L. 98–525)

§ 21.7635 Discontinuance dates.

The effective date of reduction or dis-
continuance of educational assistance
will be as stated in this section. If
more than one type of reduction or dis-
continuance is involved, the earliest
date will control.

(a) Death of reservist. (1) If the reserv-
ist receives an advance payment and
dies before the end of the period cov-
ered by the advance payment, the dis-
continuance date of educational assist-
ance shall be the last date of the period
covered by the advance payment.

(2) In all other cases if the reservist
dies while pursuing a program of edu-
cation, the discontinuance date of edu-
cational assistance shall be the last
date of attendance.

(Authority: 10 U.S.C. 16136; 38 U.S.C. 3680(e))

(b) Course discontinued—course inter-
rupted—course terminated—course not
satisfactorily completed or withdrawn
from. (1) If the reservist, for reasons
other than being called or ordered to
active duty, withdraws from all courses
or receives all nonpunitive grades, and
in either case there are no mitigating
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circumstances VA will terminate or re-
duce educational assistance effective
the first date of the term in which the
withdrawal occurs or the first date of
the term for which grades are assigned.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 102–127) (Aug. 1, 1990)

(2) If the reservist withdraws from all
courses with mitigating circumstances
or withdraws from all courses such
that a punitive grade is or will be as-
signed for those courses or the reserv-
ist withdraws from all courses because
he or she is ordered to active duty, VA
will terminate educational assistance
for—

(i) Residence training: last date of at-
tendance; and

(ii) Independent study: official date
of change in status under the practices
of the institution of higher learning.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 98–525, Pub. L. 102–127) (Aug.
1, 1990)

(3) When a reservist withdraws from
a correspondence course, VA will ter-
minate educational assistance effective
the date the last lesson is serviced.

(4) When a reservist withdraws from
an apprenticeship or other on-job
training, VA will terminate edu-
cational assistance effective the date
of last training.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C.
3680(a); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642 (c), (d), Pub. L. 101–189, 103
Stat. 1457–1458)

(5) When a reservist withdraws from
flight training, VA will terminate edu-
cational assistance effective the date
of last instruction.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C.
3680(a); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642 (c), (d), Pub. L. 101–189, 103
Stat. 1457–1458)

(c) Reduction in the rate of pursuit of
the course. If the reservist reduces the
rate of training by withdrawing from
part of a course, but continues training
in part of the course, the provisions of
this paragraph apply.

(1) If the reduction in the rate of
training occurs other than on the first
date of the term, VA will reduce the re-
servist’s educational assistance at the
end of the month or the end of the

term in which the withdrawal occurs,
whichever is earlier, either when—

(i) A nonpunitive grade is assigned
for the part of the course from which
he or she withdraws, and

(A) The reservist withdraws because
he or she is ordered to active duty, or

(B) The withdrawal occurs with miti-
gating circumstances; or

(ii) A punitive grade is assigned for
the part of the course from which the
reservist withdraws.

(2) VA will reduce educational assist-
ance effective the first date of the en-
rollment in which the reduction occurs
when—

(i) The reduction occurs on the first
date of the term, or

(ii) The reservist—
(A) Receives a nonpunitive grade for

the part of the course from which he or
she withdraws, and

(B) Withdraws without mitigating
circumstances, and

(C) Does not withdraw because he or
she is ordered to active duty.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(a); Pub. L. 102–127) (Aug. 1, 1990)

(3) A reservist, who enrolls in several
subjects and reduces his or her rate of
pursuit by completing one or more of
them while continuing training in the
others, may receive an interval pay-
ment based on the subjects completed
if the requirements of § 21.7640 are met.
If those requirements are not met, VA
will reduce the reservist’s educational
assistance effective the date the sub-
ject or subjects were completed.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680;
Pub. L. 98–525, Pub. L. 100–689)

(d) Nonpunitive grade. (1) If the re-
servist receives a nonpunitive grade in
a particular course, for any reason
other than a withdrawal from it, VA
will reduce his or her educational as-
sistance effective the first date of en-
rollment for the term in which the
grade applies when no mitigating cir-
cumstances are found.

(2) If the reservist receives a non-
punitive grade for a particular course
for any reason other than a withdrawal
from it, VA will reduce the reservist’s
educational assistance effective the

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00469 Fmt 8010 Sfmt 8010 E:\CFR\174132.047 174132



470

38 CFR Ch. I (7–1–97 Edition)§ 21.7635

last date of attendance when mitigat-
ing circumstances are found.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680;
Pub. L. 98–525, Pub. L. 100–689)(Nov. 18, 1988)

(e) Discontinued by VA. If VA discon-
tinues payment to a reservist following
the procedures stated in § 21.4207 of this
part, the date of discontinuance of pay-
ment of educational assistance will
be—

(1) The date on which payments first
were suspended by the Director of a VA
facility as provided in § 21.4134 of this
part, if the discontinuance was pre-
ceded by suspension.

(2) The end of the month in which the
decision to discontinue, made by VA
under § 21.7633 or § 21.4207 of this part, is
effective, if the Director of a VA facil-
ity did not suspend payments before
the discontinuance.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690;
Pub. L. 98–525)

(f) Disapproved by State approving
agency. If a State approving agency dis-
approves a course in which a reservist
is enrolled, the date of discontinuance
of payment of educational assistance
will be—

(1) The date on which payments first
were suspended by the Director of a VA
facility as provided in § 21.4134 of this
part if disapproval was preceded by
such a suspension.

(2) The end of the month in which
disapproval is effective or VA receives
notice of the disapproval, whichever is
later, provided that the Director of a
VA facility did not suspend payments
before the disapproval.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3672(a), 3690; Pub. L. 98–525)

(g) Disapproval by VA. If VA dis-
approves a course in which a reservist
is enrolled, the effective date of dis-
continuance of payment of educational
assistance will be—

(1) The date on which the Director of
a VA facility first suspended payments,
as provided in § 21.4134 of this part, if
such a suspension preceded the dis-
approval.

(2) The end of the month in which the
disapproval occurred, provided that the

Director of a VA facility did not sus-
pend payments before the disapproval.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3671(b), 3672(a), 3690; Pub. L. 98–525)

(h) Unsatisfactory progress. If a reserv-
ist’s progress is unsatisfactory, his or
her educational assistance shall be dis-
continued effective the earlier of the
following:

(1) The date the educational institu-
tion discontinues the reservist’s enroll-
ment, or

(2) The date on which the reservist’s
progress becomes unsatisfactory ac-
cording to the educational institution’s
regularly established standards of
progress.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C. 3474;
Pub. L. 98–525)

(i) False or misleading statements. If
educational assistance is paid as the
result of false or misleading state-
ments, see § 21.7658 of this part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690;
Pub. L. 98–525)

(j) Conflicting interests (not waived). If
an institution of higher learning and
VA have conflicting interests as pro-
vided in § 21.4005 and § 21.7805 of this
part, and VA does not grant the waiver,
the date of discontinuance shall be 30
days after the date of the letter notify-
ing the reservist.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3683;
Pub. L. 98–525)

(k) Incarceration in prison or penal in-
stitution for conviction of a felony. (1)
The provisions of this paragraph apply
to a reservist whose educational assist-
ance must be discontinued or who be-
comes restricted to payment of edu-
cational assistance at a reduced rate
under § 21.7639(d) of this part.

(2) The reduced rate or discontinu-
ance will be effective the latest of the
following dates:

(i) The first day on which all or part
of the reservist’s tuition and fees were
paid by a Federal, State or local pro-
gram,

(ii) The date the reservist is incarcer-
ated in prison or penal institution, or
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(iii) The commencing date of the
award as determined by § 21.7631 of this
part.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3482(g); Pub. L. 98–525)

(l) Exhaustion of entitlement. If a re-
servist exhausts his or her 36 months of
entitlement, the discontinuance date
shall be the date the entitlement is ex-
hausted.

(Authority: 10 U.S.C. 16131(c); Pub. L. 98–525)

(m) End of eligibility period. If the re-
servist’s eligibility period ends while
the reservist is receiving educational
assistance, the date of discontinuance
shall be the date on which eligibility
ends as determined by § 21.7550 and
§ 21.7551 of this part.

(Authority: 10 U.S.C. 16133; Pub. L. 98–525)

(n) Required certifications not received
after certification of enrollment. (1) If VA
does not timely receive a required cer-
tification of attendance for a reservist
enrolled in a course not leading to a
standard college degree, VA will termi-
nate payments effective the last date
of the last period for which a certifi-
cation of the reservist’s attendance
was received. If VA later receives the
certification, VA will make any adjust-
ment on the basis of facts found.

(2) In the case of an advance pay-
ment, if VA does not receive verifica-
tion of enrollment and certificate of
delivery of the check within 60 days of
the first day of the term, quarter, se-
mester, or course for which the ad-
vance payment was made, VA will de-
termine the actual facts and make an
adjustment, if required. If the reservist
failed to enroll, termination will be ef-
fective the beginning date of the en-
rollment period.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(d); Pub. L. 98–525)

(o) Receipt of financial assistance under
10 U.S.C. 2107. If the reservist receives
financial assistance under 10 U.S.C.
2107, the effective date for discontinu-
ance of payment of educational assist-
ance shall be the first date for which
the reservist receives such assistance.

(Authority: 10 U.S.C. 16134; Pub. L. 98–525)

(p) Failure to participate satisfactorily
in required training in Selected Reserve. If

the reservist fails to participate satis-
factorily in required training in the Se-
lected Reserve, VA will discontinue
payment of educational assistance al-
lowance effective the first date cer-
tified by the Department of Defense or
the Department of Transportation as
the date on which the reservist fails to
participate satisfactorily as a member
of the Selected Reserve.

(Authority: 10 U.S.C. 16134; Pub. L. 98–525)

(q) Error-payee’s or administrative. (1)
When an act of commission or omission
by a payee or with his or her knowl-
edge results in an erroneous award of
educational assistance, the effective
date of the reduction or discontinuance
will be the effective date of the award,
or the day before the act, whichever is
later, but not before the last date on
which the reservist was entitled to
payment of educational assistance.

(2) When an administrative error or
error in judgment by VA, the Depart-
ment of Defense, or the Department of
Transportation is the sole cause of an
erroneous award, the award will be re-
duced or terminated effective the date
of last payment.

(Authority: 38 U.S.C. 5112(b), 5113; Pub. L. 98–
525)

(r) Completion of baccalaureate instruc-
tion. If a reservist who is limited in the
types of courses he or she may pursue,
as provided in § 21.7540 (b)(2) and (b)(3),
completes a course of instruction re-
quired for the award of a baccalaureate
degree or the equivalent evidence of
completion of study (see § 21.7622(f)),
VA will discontinue educational assist-
ance effective the day after the date
upon which the required course of in-
struction was completed.

(Authority: 10 U.S.C. 2131; sec. 705(a)(1), Pub.
L. 98–525, 98 Stat. 2565; secs. 642 (a), (b), (d),
645(a), (b), Pub. L. 101–189, 103 Stat. 1456–1458)

(s) Forfeiture for fraud. If a reservist
must forfeit his or her educational as-
sistance due to fraud, the date of dis-
continuance of payment of educational
assistance will be the later of—

(1) The effective date of the award, or
(2) The day before the date of the

fraudulent act.

(Authority: 38 U.S.C. 6103, Pub. L. 98–525)
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(t) Forfeiture for treasonable acts or
subversive activities. If a reservist must
forfeit his or her educational assist-
ance due to treasonable acts or subver-
sive activities, the date of discontinu-
ance of payment of educational assist-
ance will be the later of—

(1) The effective date of the award, or
(2) The day before the date the re-

servist committed the treasonable act
or subversive activities for which he or
she was convicted.

(Authority: 38 U.S.C. 6104, 6105; Pub. L. 98–
525)

(u) Change in law or VA issue or inter-
pretation. If there is a change in appli-
cable law or VA issue, or in the Depart-
ment of Veterans Affairs’s application
of the law or VA issue, VA will use the
provisions of § 3.114(b) of this chapter to
determine the date of discontinuance
of the reservist’s educational assist-
ance.

(Authority: 38 U.S.C. 5112, 5113; Pub. L. 98–
525)

(v) Independent study course loses ac-
creditation. If the reservist is enrolled
in a course offered in whole or in part
by independent study, and the course
loses its accreditation (or the edu-
cational institution offering the course
loses its accreditation), the date of re-
duction or discontinuance will be the
effective date of the withdrawal of ac-
creditation by the accrediting agency,

unless the provisions of § 21.7620 (c)(3)
or (c)(4) apply.

(Authority: 10 U.S.C. 16136; 38 U.S.C.
3680A(a)(4))

(w) Service Members Occupational Con-
version and Training Act of 1992. If a re-
servist enters a training program for
the purpose of obtaining assistance
under the Service Members Occupa-
tional Conversion and Training Act of
1992, the effective date of discontinu-
ance of educational assistance shall be
the date on which the reservist entered
the job training program.

(Authority: Sec. 4492(a), Pub. L. 102–484, 106
Stat. 2765–2766)

(x) Except as otherwise provided. If the
reservist’s educational assistance must
be discontinued for any reason other
than those stated in the other para-
graphs of this section, VA will deter-
mine the date of discontinuance of pay-
ment of educational assistance on the
basis of facts found.

(Authority: 38 U.S.C. 5112(a), 5113; Pub. L. 98–
525)

[53 FR 34740, Sept. 8, 1988, as amended at 57
FR 57106, Dec. 3, 1992; 58 FR 51783, Oct. 5, 1993;
61 FR 29304, June 10, 1996]

§ 21.7636 Rates of payment.
(a) Monthly rate of educational assist-

ance. (1) Except as otherwise provided
in this section or in § 21.7639, the
monthly rate of educational assistance
payable to a reservist is the amount
stated in this table:

Period of pursuit of training
Training time

Fulltime 3⁄4 time 1⁄2 time 1⁄4 time

Oct. 1, 1995–Sept. 30, 1996 ......................................................................... $197.90 $148.42 $98.95 $49.47
On or after Oct. 1, 1996 ................................................................................ 203.24 152.43 101.62 50.81

(2) The monthly rate of basic edu-
cational assistance payable to a reserv-
ist for pursuit of apprenticeship or
other on-job training full time is the
rate stated in this table:

(i)

Training
period

Monthly rate

Oct. 1, 1995–
Sept. 30,

1996

On or after
Oct. 1, 1996

First six months of pursuit of
training ............................... $148.42 $152.43

Second six months of pursuit
of training ........................... 108.94 111.78

Remaining pursuit of training 69.26 71.13

(ii) Full-time training will consist of
the number of hours which constitute
the standard workweek of the training
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establishment, but not less than 30
hours unless a lesser number of hours
is established as the standard work-
week for the particular establishment
through bona fide collective bargaining
between employers and employees.

(3) The monthly rate of educational
assistance payable to a reservist for
pursuit of a cooperative course is the
rate stated in this table:

Period of pursuit of training Monthly rate

Oct. 1, 1995–Sept. 30, 1996 ........................... $158.32
Oct. 1, 1996–Oct. 8, 1996 ............................... 162.59
On or after Oct. 9, 1996 .................................. 203.24

(Authority: 10 U.S.C. 16131(b), (c); sec.
12009(c), Pub. L. 103–66, 107 Stat. 416)

(b) Limitations on payments. VA may
withhold final payment until VA re-
ceives proof of the reservist’s enroll-
ment and adjusts the reservist’s ac-
count.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3680(g))

[61 FR 29305, June 10, 1996, as amended at 62
FR 27964, May 22, 1997]

§ 21.7639 Conditions which result in
reduced rates or no payment.

The payment of educational assist-
ance at the monthly rates established
in § 21.7636 shall be subject to reduc-
tion, whenever the circumstances de-
scribed in this section arise.

(a) Withdrawals and nonpunitive
grades. (1) Withdrawal from a course or
receipt of a nonpunitive grade affects
payments to a reservist. VA will not
pay benefits to a reservist for pursuit
of a course from which the reservist
withdraws or receives a nonpunitive
grade which is not used in computing
requirements for graduation unless the
provisions of this paragraph are met.

(i) The reservist withdraws because
he or she is ordered to active duty; or

(ii) Both of the following exist.
(A) There are mitigating cir-

cumstances, and
(B) The reservist submits a descrip-

tion of the circumstances in writing to
VA either within one year from the
date VA notifies the reservist that he
or she must submit the mitigating cir-
cumstances, or at a later date if the re-
servist is able to show good cause why
the one-year time limit should be ex-
tended to the date on which he or she

submitted the description of the miti-
gating circumstances.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3471,
3680(a), 5101, 5113; Pub. L. 102–127) (Aug. 1,
1990))

(2) If VA considers that mitigating
circumstances exist because the reserv-
ist withdrew during a drop-add period
or because the withdrawal constitutes
the first withdrawal of no more than
six credits after May 31, 1989, the re-
servist is not subject to the reporting
requirement found in paragraph
(b)(1)(ii)(B) of this section.

(Authority: 10 U.S.C. 16130(b), 38 U.S.C.
3680(a)) (June. 1, 1989)

(b) No education assistance for some in-
carcerated reservists. As is the case with
reservists who are not incarcerated,
VA will pay no educational assistance
to reservists who are incarcerated and
who are training less than one-half
time. In addition, VA will pay no edu-
cational assistance to a reservist who—

(1) Is incarcerated in Federal, State
or local penal institution for convic-
tion of a felony, and

(2) Is enrolled in a course—
(i) For which there are no tuition and

fees, or
(ii) For which tuition and fees are

being paid by a Federal program (other
than one administered by VA) or by a
State or local program, and

(3) Is incurring no charge for the
books, supplies and equipment nec-
essary for the course.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3482(g); Pub. L. 98–525)

(c) Reduced educational assistance for
some incarcerated reservists. (1) VA will
pay reduced educational assistance to a
reservist who—

(i) Is incarcerated in a Federal, State
or local penal institution for convic-
tion of a felony, and

(ii) Is enrolled in a course—
(A) For which the reservist pays

some (but not all) of the charges for
tuition and fees, or

(B) For which a Federal program
(other than one administered by VA) or
a State or local program pays all the
charges for tuition and fees, but for
which the reservist must pay for books,
supplies and equipment.
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(2) The monthly rate of educational
assistance payable to such a reservist
is the lesser of the following:

(i) The monthly rate of the portion of
tuition and fees that are not paid by a
Federal program (other than one ad-
ministered by VA) or a State or local
program plus the monthly rate of any
charges to the reservist for the cost of
necessary supplies, books and equip-
ment, or

(ii) The monthly rate as stated in
§ 21.7636.

(3) In determining the monthly rate
stated in paragraph (c)(2)(i) of this
paragraph, VA will—

(i) Add the portion of tuition and fees
that are not paid by a Federal program
(other than one administered by VA)
for the reservist’s enrollment period to
the total cost to the reservist for the
cost of necessary supplies, books and
equipment, and

(ii) Divide the figure obtained in
paragraph (c)(3)(i) of this paragraph by
the number of months and fractions of
a month in the reservist’s enrollment
period.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3482(g); Pub. L. 98–525)

(d)(1) A reservist pursuing only inde-
pendent study and whose enrollment
begins after June 30, 1993, shall be paid
educational assistance on the basis of
his or her training time.

(2) No payments may be made to a re-
servist who is limited in the types of
courses he or she may pursue, as pro-
vided in § 21.7540(b)(2) and (b)(3), and
who is pursuing independent study un-
less he or she is concurrently pursuing
one or more courses offered through
resident training at an institution of
higher learning.

(Authority: 10 U.S.C. 2131; 10 U.S.C. 2136(b);
38 U.S.C. 3532, 3532 note, 3680; sec. 705(a)(1),
Pub. L. 98–525, 98 Stat. 2565, 2567; secs. 642, 645
(a), (b), Pub. L. 101–189, 103 Stat. 1457–1458)

(e) Payment for correspondence courses.
A reservist who is pursuing a cor-
respondence course or the correspond-
ence portion of a correspondence-resi-
dence course shall be paid 55 percent of
the established charge which the edu-
cational institution requires non-
reservists to pay for the lessons—

(1) Which the reservist has com-
pleted;

(2) Which the educational institution
has serviced; and

(3) For which payment is due.

(Authority: 10 U.S.C. 2131(f); sec. 642 (b), (d),
Pub. L. 101–189, 103 Stat. 1456–1458)

(f) Failure to work sufficient hours of
apprenticeship and other on-job training.
(1) For any calendar month in which a
reservist pursuing an apprenticeship or
other on-job training program fails to
complete 120 hours of training, VA
shall reduce the rates specified in
§ 21.7636(a)(2) proportionately. In this
computation, VA shall round the num-
ber of hours worked to the nearest
multiple of eight.

(2) For the purpose of this paragraph,
hours worked include only—

(i) The training hours the reservist
worked; and

(ii) All hours of the reservist’s relat-
ed training which occurred during the
standard workweek and for which the
reservist received wages. (See
§ 21.7636(a)(2)(ii) as to the requirements
for full-time training.)

(Authority: 10 U.S.C. 2131(d)(2); sec. 642 (b),
(d), Pub. L. 101–189, 103 Stat. 1456–1458)

(g) Flight training course. A reservist
who is pursuing a flight training course
shall be paid 60 percent of the estab-
lished charge for tuition and fees
(other than tuition and fees charged for
or attributable to solo flying hours)
which the flight school requires simi-
larly circumstanced nonreservists en-
rolled in the same course to pay.

(Authority: 10 U.S.C. 16131(g))

(h) Membership in the Senior Reserve
Officers’ Training Corps. A reservist
may not receive educational assistance
for any period for which he or she re-
ceives financial assistance under 10
U.S.C. 2107 as a member of the Senior
Reserve Officers’ Training Corps.

(Authority: 10 U.S.C. 16134)

(i) Course not offered by an institution
of higher learning or not leading to an
identifiable educational, professional, or
vocational objective. A reservist who is
limited in the types of courses he or
she may pursue, as described in
§ 21.7540(b)(2) and (b)(3), may not re-
ceive educational assistance for in-
struction in a program of education un-
less it is offered at an institution of
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higher learning. The instruction must
lead to an identifiable educational,
professional, or vocational objective,
but does not have to lead to a standard
college degree.

(Authority: 10 U.S.C. 2131(b), 2136(b); sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565, 2567;
secs. 642 (b)(1), (c), (d), 645(a), (b), Pub. L. 101–
189, 103 Stat. 1456–1458)

[53 FR 34740, Sept. 8, 1988, as amended at 57
FR 57107, Dec. 3, 1992; 58 FR 51783, Oct. 5, 1993;
58 FR 65930, Dec. 17, 1993; 61 FR 29305, June
10, 1996; 61 FR 29482, June 11, 1996]

§ 21.7640 Release of payments.

(a) Payments are dependent upon cer-
tifications, reports, and verifications of
pursuit. When certifications, reports, or
verifications of pursuit are mentioned
in this paragraph, the certifications,
reports, and verifications of pursuit are
to be made in the form prescribed by
the Secretary of Veterans Affairs.

(1) VA will pay educational assist-
ance to a reservist who is pursuing a
standard college degree only after the
educational institution has certified
his or her enrollment.

(2) VA will pay educational assist-
ance to a reservist who is pursuing a
course not leading to a standard col-
lege degree (other than a correspond-
ence course, a course of flight training,
or an apprenticeship or other on-job
training) only after:

(i) The educational institution has
certified his or her enrollment in the
form prescribed by the Secretary of
Veterans Affairs; and

(ii) VA has received a report by the
reservist, which report is endorsed by
the educational institution, of—

(A) Each day of absence that oc-
curred before December 18, 1989; or

(B) A verification of pursuit from the
reservist of training that occurred on
or after December 18, 1989.

(3) VA will pay educational assist-
ance to a reservist pursuing a program
of apprenticeship or other on-job train-
ing only after:

(i) The training establishment has
certified his or her enrollment in the
training program in the form pre-
scribed by the Secretary of Veterans
Affairs; and

(ii) VA has received certification by
the reservist and the training estab-

lishment of the reservist’s hours
worked.

(4) VA will pay educational assist-
ance to a reservist who is pursuing a
correspondence course only after:

(i) The educational institution has
certified his or her enrollment in the
form prescribed by the Secretary of
Veterans Affairs; and

(ii) VA has received a certification by
the reservist, which certification is en-
dorsed by the educational institution,
as to the number of lessons completed
and serviced by the educational insti-
tution.

(5) VA will pay educational assist-
ance to a reservist who is pursuing a
flight course only after:

(i) The educational institution cer-
tifies the reservist’s enrollment in the
form prescribed by the Secretary of
Veterans Affairs; and

(ii) VA has received a report by the
reservist of the flight training the re-
servist has completed, which report is
endorsed by the educational institu-
tion.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3680)

(b) Payment for intervals between
terms. (1) In administering 10 U.S.C.
chapter 1606, VA will apply the provi-
sions of § 21.4138(f) in the same manner
as they are applied in the administra-
tion of 38 U.S.C. chapter 34 when deter-
mining whether a reservist is entitled
to payment for an interval between
terms. References to § 21.4205 and
§ 21.4138(f) shall be deemed to refer to
§ 21.7636.

(2) The Director of the VA facility of
jurisdiction may authorize payment to
be made for breaks, including intervals
between terms within a certified period
of enrollment, during which the edu-
cational institution is closed under an
established policy based upon an order
of the President or due to an emer-
gency situation.

(i) If the Director has authorized pay-
ment due to an emergency school clos-
ing resulting from a strike by the fac-
ulty or staff of the educational institu-
tion, and the closing lasts more than 30
days, the Director, Education Service,
will decide if payments may be contin-
ued. The decision will be based on a full
assessment of the strike situation.

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00475 Fmt 8010 Sfmt 8010 E:\CFR\174132.047 174132



476

38 CFR Ch. I (7–1–97 Edition)§ 21.7640

Further payments will not be author-
ized if in his or her judgment the
school closing will not be temporary.

(ii) An educational institution which
disagrees with a decision made under
this subparagraph by a Director of a
VA facility, has 1 year from the date of
the letter notifying the educational in-
stitution of the decision to request
that the decision be reviewed. The re-
quest must be submitted in writing to
the Director of the VA facility where
the decision was made. The Director,
Education Service, shall review the
evidence of record and any other perti-
nent evidence the educational institu-
tion may wish to submit. The Director,
Education Service has the authority ei-
ther to affirm or reverse a decision of
the Director of a VA facility.

(3) A reservist, who is pursuing a
course leading to a standard college de-
gree, may transfer between consecutive
school terms from one approved insti-
tution of higher learning to another for
the purpose of enrolling in, and pursu-
ing, a similar course at the second in-
stitution of higher learning. If the in-
terval between terms does not exceed
30 days, VA shall, for the purpose of
paying educational assistance, consider
the reservist to be enrolled in the first
institution of higher learning during
the interval.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680;
Pub. L. 98–525)

(c) Payee. (1) VA will make payment
to the reservist or to a duly appointed
fudiciary. VA will make direct pay-
ment to the reservist even if he or she
is a minor.

(2) The assignment of educational as-
sistance is prohibited. In administering
this provision, VA will apply the provi-
sions of §§ 21.4146 (a), (b), (c) and (e) of
this part to 10 U.S.C. chapter 1606 in a
manner not inconsistent with the way
in which they are applied in the admin-
istration of 38 U.S.C. chapters 34 and
36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680,
5301(a); Pub. L. 98–525)

(d) Advance payments. VA shall pay
educational assistance in advance when
the requirements of this paragraph are
met.

(1) The reservist must request an ad-
vance payment. The request must be

endorsed by the educational institu-
tion, and must be accompanied by the
enrollment certification or other docu-
ment submitted by the institution of
learning. That enrollment certification
or other document must contain a cer-
tification showing the following infor-
mation:

(i) The reservist is eligible for edu-
cational assistance;

(ii) He or she has been accepted by
the educational institution or is eligi-
ble to continue his or her training
there;

(iii) He or she has notified the edu-
cational institution of his or her inten-
tion to attend that institution or to re-
enroll in it;

(iv) The number of credit hours the
reservist intends to pursue; and

(v) The beginning and ending dates of
the enrollment period.

(2) VA may pay educational assist-
ance in advance only if

(i) The reservist specifically requests
such a payment;

(ii) The educational institution at
which the reservist is accepted has
agreed to, and can satisfactorily carry
out the provisions of 38 U.S.C.
3680(d)(4)(B) and (C) and (5) pertaining
to receipt, delivery or return of ad-
vance checks and certifications of de-
livery and enrollment, and

(iii) The Director of the VA facility
of jurisdiction has not ruled under
paragraph (d)(3) of this section that ad-
vance payments should not be made.

(3) The Director of a VA facility of
jurisdiction may direct that advance
payments not be made to reservists en-
rolled at an educational institution if—

(i) The educational institution dem-
onstrates an inability to comply with
the requirements of paragraph (d)(4) of
this section, or

(ii) The educational institution fails
to provide adequately for the safekeep-
ing of the payment checks before deliv-
ery to the reservist or return to the
VA, or

(iii) He or she determines, based upon
compelling evidence, that the edu-
cational institution demonstrates its
inability to discharge its responsibil-
ities under advance payment program.

(4) VA shall mail the advance pay-
ment check, made payable to the re-
servist, to the educational institution
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for delivery to the reservist upon reg-
istration. The educational institution
shall not deliver the advance payment
check to the reservist more than 30
days in advance of the commencement
of his or her program. If delivery is not
made within 30 days after the com-
mencement of the program, the edu-
cational institution shall return the
check to VA.

(5) The advance payment shall be in
an amount not to exceed the edu-
cational assistance due for the month
or fraction thereof in which the course
will begin plus the educational assist-
ance for the following month.

(6) VA will authorize advance pay-
ment only at the beginning—

(i) Of an ordinary school year, or
(ii) Of any other enrollment period

which begins after a break of 30 days or
more, provided the reservist is not eli-
gible for payment for the break.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(d); Pub. L. 98–525)

(e) Frequency of payment. Except as
provided in paragraph (d) of this sec-
tion, VA shall pay educational assist-
ance in the month following the month
for which training occurs. VA may
withhold payment to a reservist who is
enrolled in a course not leading to a
standard college degree for any month
until the reservist’s attendance has
been reported for that month. VA may
withhold final payment in all cases
until it both receives certification that
the reservist pursued his or her course,
and makes any necessary adjustments.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(g); Pub. L. 98–525)

(f) Apportionments prohibited. VA will
not apportion educational assistance.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680;
Pub. L. 98–525)

(Approved by Office of Management and
Budget under control number 2900–0073)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996; 61 FR 29306, June 10,
1996; 61 FR 29482, June 11, 1996]

§ 21.7642 Nonduplication of edu-
cational assistance.

(a) Payments of educational assistance
shall not be duplicated. A reservist is
barred from receiving educational as-
sistance concurrently under 10 U.S.C.

Chapter 1606 and any of the following
provisions of law—

(1) 38 U.S.C. ch. 30;
(2) 38 U.S.C. ch. 31;
(3) 38 U.S.C. ch. 32;
(4) 38 U.S.C. ch. 34;
(5) 38 U.S.C. ch. 35;
(6) 10 U.S.C. ch. 107;
(7) Section 903 of the Department of

Defense Authorization Act, 1981;
(8) The Hostage Relief Act of 1980; or
(9) The Omnibus Diplomatic Security

Act of 1986.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C. 3695;
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565,
2567; secs. 642(c), (d), Pub. L. 101–189, 103 Stat.
1457–1458)

(b) Election of benefits. When para-
graph (a) of this section applies, the re-
servist must elect in writing which
benefit he or she wishes to receive. The
reservist may make a new election at
any time, but may not elect more than
once in any calendar month.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3695;
Pub. L. 98–525)

(c) Senior Reserve Officers’ Training
Corps scholarship program. Educational
assistance may not be provided to a re-
servist receiving financial assistance
under 10 U.S.C. 2107 as a member of the
Senior Reserve Officers’ Training Corps
scholarship program.

(Authority: 10 U.S.C. 16134; Pub. L. 98–525)

(d) Nonduplication—Federal program.
Payment of educational assistance is
prohibited to an otherwise eligible re-
servist—

(1) For a unit course or courses which
are being paid for entirely or partly by
the Armed Forces during any period he
or she is on active duty;

(2) For a unit course or courses which
are being paid for entirely or partly by
the Department of Health and Human
Services during any period that he or
she is on active duty with the Public
Health Service; or

(3) For a unit course or courses which
are being paid for entirely or partly by
the United States under the Govern-
ment Employees’ Training Act.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3681;
Pub. L. 98–525)
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(e) Service Members Occupational Con-
version and Training Act of 1992. A re-
servist may not receive educational as-
sistance under the Montgomery GI
Bill—Selected Reserve program during
the period for which benefits are pay-
able under the Service Members Occu-
pational Conversion and Training Act
of 1992.

(Authority: Sec. 4492(a), Pub. L. 102–484, 106
Stat. 2765–2766)

[53 FR 34740, Sept. 8, 1988, as amended at 56
FR 9628, Mar. 7, 1991; 61 FR 20729, May 8, 1996;
61 FR 29307, June 10, 1996]

§ 21.7644 Overpayments.
(a) Prevention of overpayments. In ad-

ministering benefits payable under 10
U.S.C. chapter 1606, VA will apply the
provisions of §§ 21.4008 and 21.4009 of
this part in the same manner as they
are applied in the administration of 38
U.S.C. chapters 34 and 36. See § 21.7633.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3690(b); Pub. L. 98–525)

(b) Penalties are not overpayments. The
Secretary concerned may require a re-
fund from an individual who fails to
participate satisfactorily in required
training as a member of the Selected
Reserve. This refund is subject to waiv-
er by the Secretary. However, this re-
fund—

(1) Is not an overpayment for VA pur-
poses, and

(2) Is not subject to waiver by VA
under § 1.957 of this chapter.

(Authority: 10 U.S.C. 16135; Pub. L. 98–525)

(c) Liability for overpayments. (1) The
amount of the overpayment of edu-
cational assistance paid to a reservist
constitutes a liability of that reservist
unless—

(i) The overpayment is waived as pro-
vided in § 1.957 of this chapter, or

(ii) The overpayment results from an
administrative error or an error in
judgment. See § 21.7635(o) of this part.

(2) The amount of the overpayment
of educational assistance paid to a re-
servist constitutes as liability of the
educational institution if VA deter-
mines that the overpayment was made
as the result of—

(i) Willful or negligent false certifi-
cation by the educational institution,
or

(ii) Willful or negligent failure to cer-
tify excessive absences from a course,
or discontinuance or interruption of a
course by the reservist.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3685;
Pub. L. 98–525)

(d) Waiver of recovery of overpayments.
(1) Except as stated in paragraph (b) of
this section in determining whether an
overpayment should be waived or re-
covered from a reservist, VA will apply
the provisions of § 1.957 of this chapter.

(2) In determining whether an over-
payment should be recovered from an
educational institution, VA will apply
the provisions of § 21.4009(a)(2), (3), (4),
and (5), (b), (c), (d), (e), (f), (g), (h), (i),
and (j) of this part to overpayments of
educational assistance under 10 U.S.C.
chapter 1606 in the same manner as
they are applied to overpayments of
educational assistance allowance under
38 U.S.C. chapters 34 and 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3685,
5302; Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996]

CROSS-REFERENCE: Entitlement charges.
See § 21.7576(c) of this part offering training
to veterans and servicemembers under 38
U.S.C. ch. 34.

PURSUIT OF COURSE AND REQUIRED

REPORTS

§ 21.7650 Pursuit.

The reservist is entitled to edu-
cational assistance only for actual pur-
suant of a program of educational. Ver-
ification is accomplished by various
certifications.

(Authority: 10 U.S.C. 16131(a); Pub. L. 98–525)

§ 21.7652 Certification of enrollment
and verification of pursuit.

As stated in § 21.7640 of this part, the
educational institution must certify
the reservist’s enrollment before he or
she may receive educational assist-
ance. Nothing in this section or in any
section in Part 21 shall be construed as
requiring any institution of higher
learning to maintain daily attendance
records for any course leading to a
standard college degree.
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(a) Content of certification of entrance
or reentrance. The certification of en-
trance or reentrance must clearly
specify:

(1) The course;
(2) The starting and ending dates of

the enrollment period;
(3) The credit hours or clock hours

being pursued by the reservist;
(4) The amount of tuition, fees and

the cost of books, supplies and equip-
ment charged to a reservist who is in-
carcerated in a Federal, State or local
prison or jail for conviction of a felony;
and

(5) Such other information as the
Secretary may find is necessary to de-
termine the reservist’s monthly rate of
educational assistance.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3482(g), 3680; Pub. L. 98–525)

(b) Length of the enrollment period cov-
ered by the enrollment certification. (1)
Educational institutions organized on
a term, quarter or semester basis gen-
erally shall report enrollment for the
term, quarter, semester, ordinary
school year or ordinary school year
plus summer term. If the certification
covers two or more terms, the edu-
cational institution will report the
dates for the break between terms if a
term ends and the following term does
not begin in the same or the next cal-
endar month, or if the reservist elects
not to be paid for the intervals between
terms. The educational institution
must submit a separate enrollment cer-
tification for each term, quarter or se-
mester when the certification is for a
reservist who is incarcerated in a Fed-
eral, State or local prison or jail for
conviction of a felony.

(2) Educational institutions orga-
nized on a year-round basis will report
enrollment for the length of the course.
The certification will include a report
of the dates during which the edu-
cational institution closes for any in-
terval designated in its approval data
as breaks between school years.

(3) When a reservist enrolls in inde-
pendent study leading to a standard
college degree concurrently with resi-
dent training, the educational institu-
tion’s certification will include—

(i) The enrollment date, and

(ii) The ending date for the period
being certified. If the educational insti-
tution has not prescribed maximum
time for completion of the independent
study portion of the enrollment, the
certification must include an ending
date for the independent study based
on the educational institution’s esti-
mate for completion.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3684;
Pub. L. 98–525)

(c) Verification of pursuit. (1) A reserv-
ist who is pursuing a course leading to
a standard college degree must have
his or her continued enrollment in and
pursuit of the course verified for the
entire enrollment period. Verification
of continued enrollment will be made
at least once a year and in the last
month of enrollment if the enrollment
period ends more than 3 months after
the last verification. In the case of a
reservist who completed, interrupted
or terminated his or her course, any
communication from the reservist or
other authorized person notifying the
VA of the reservist’s completion of a
course as scheduled or an earlier termi-
nation date, will be accepted to termi-
nate payments accordingly.

(2) The verification of pursuit will
also include a report on the following
items when applicable:

(i) Continued enrollment in and pur-
suit of the course,

(ii) Conduct and progress (See
§ 21.7653(c)),

(iii) Date of interruption or termi-
nation of training (See § 21.7656(a)),

(iv) Changes in number of credit
hours or clock hours of attendance (See
§ 21.7656(a)), and

(v) Any other changes or modifica-
tions in the course as certified at en-
rollment.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680(g); Pub. L. 98–525)

[52 FR 34740, Sept. 8, 1988, as amended at 61
FR 29482, June 11, 1996]

§ 21.7653 Progress, conduct, and at-
tendance.

(a) Satisfactory pursuit of program. In
order to receive educational assistance
for pursuit of a program of education, a
reservist must maintain satisfactory
progress. Progress is unsatisfactory if
the reservist does not satisfactorily
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progress according to the regulatory
prescribed standards of the educational
institution he or she is attending.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3474;
Pub. L. 98–525)

(b) Satisfactory conduct. In order to
receive educational assistance for pur-
suit of a program of education, a re-
servist must maintain satisfactory
conduct according to the regularly pre-
scribed standards and practices of the
educational institution in which he or
she is enrolled. If the reservist will no
longer be retained as a student or will
not be readmitted as a student by the
educational institution in which he or
she is enrolled, the VA will discontinue
educational assistance, unless further
development establishes that the edu-
cational institution’s action is retalia-
tory.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3474;
Pub. L. 98–525)

(c) Satisfactory attendance. In order to
receive educational assistance for pur-
suit of a program of education, a re-
servist must maintain satisfactory
course attendance. VA will discontinue
educational assistance if the reservist
does not maintain satisfactory course
attendance. Attendance is unsatisfac-
tory if the reservist does not attend ac-
cording to the regularly prescribed
standards of the educational institu-
tion in which he or she is enrolled.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C. 3474;
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565,
2567; sec. 642 (c), (d), Pub. L. 101–189, 103 Stat.
1457–1458)

(d) Reports. At times the unsatisfac-
tory progress, conduct, or course at-
tendance of a reservist is caused by or
results in his or her interruption or
termination of training. If this occurs,
the interruption or termination shall
be reported in accordance with
§ 21.7656(a). If the reservist continues in
training despite making unsatisfactory
progress, the fact of his or her unsatis-
factory progress must be reported to
VA within the time allowed by para-
graphs (d)(1), (d)(2), and (d)(3) of this
section.

(1) A reservist’s progress may become
unsatisfactory as a result of the grades
he or she receives. The educational in-
stitution shall report such unsatisfac-

tory progress to VA in time for VA to
receive it before the earlier of the fol-
lowing dates is reached:

(i) Thirty days from the date on
which the school official who is respon-
sible for determining whether a stu-
dent is making progress first receives
the final grade report which establishes
that the reservist is not progressing
satisfactorily; or

(ii) Sixty days from the last day of
the enrollment period during which the
reservist earned the grades that caused
him or her to meet the unsatisfactory
progress standards.

(2) If the unsatisfactory progress of
the reservist is caused solely by any
factors other than the grades which he
or she receives, the educational insti-
tution shall report the unsatisfactory
progress in time for VA to receive it
within 30 days of the date on which the
progress of the reservist becomes un-
satisfactory.

(3) The educational institution shall
report the unsatisfactory conduct or
attendance of the reservist to VA in
time for VA to receive it within 30 days
of the date on which the conduct or at-
tendance of the reservist becomes un-
satisfactory.

(e) Reentrance after discontinuance. In
order for a reservist to receive edu-
cational assistance following dis-
continuance for unsatisfactory
progress, conduct, or attendance, the
provisions of this paragraph must be
met.

(1) The reservist’s subsequent re-
entrance into a program of education
may be for the same program, for a re-
vised program, or for an entirely dif-
ferent program, depending on the cause
of the discontinuance and removal of
that cause.

(2) A reservist may reenter following
discontinuance because of unsatisfac-
tory attendance, conduct, or progress
when either of the following sets of
conditions exists:

(i) The reservist resumes enrollment
at the same educational institution in
the same program of education and the
educational institution has both ap-
proved the reservist’s reenrollment and
certified it to VA; or

(ii) In all other cases, VA determines
that—

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00480 Fmt 8010 Sfmt 8010 E:\CFR\174132.048 174132



481

Department of Veterans Affairs §21.7656

(A) The cause of the unsatisfactory
attendance, conduct, or progress in the
previous program has been removed
and is not likely to recur; and

(B) The program which the reservist
now proposes to pursue is suitable to
his or her aptitudes, interests, and
abilities.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C. 3474;
sec. 705(a)(1), Pub. L. 98–525, 98 Stat. 2565,
2567; sec. 642 (c), (d), Pub. L. 101–189, 103 Stat.
1457–1458)

(Approved by the Office of Management and
Budget under control number 2900–0552)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 29307, June 10, 1996]

§ 21.7654 Pursuit and absences.
(a) Verifying pursuit of courses not

leading to a standard college degree. (1) If
a reservist is pursuing a course not
leading to a standard college degree
and the course is neither a flight
course nor a correspondence course,
the reservist must monthly verify pur-
suit of that course. The reservist’s ver-
ification in the form prescribed by the
Secretary will attest to the following
items as to the period verified, when
applicable:

(i) Actual attendance;
(ii) Continued enrollment in and pur-

suit of the course;
(iii) The reservist’s unsatisfactory

progress, conduct, or attendance;
(iv) Date of interruption or termi-

nation of training;
(v) Changes in the number of credit

hours or in the number of clock hours
of attendance;

(vi) The award of nonpunitive grades;
(vii) Any other changes or modifica-

tions in the course as certified at en-
rollment.

(2) The verification of enrollment or
the verification of pursuit and contin-
ued enrollment must—

(i) Contain the information required
by paragraph (a)(1) of this section for
release of payment;

(ii) Be signed by the reservist on or
after the final date of the reporting pe-
riod; and

(iii) Show the date on which it was
signed.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C.
3680(g); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642 (c), (d), Pub. L. 101–189, 103
Stat. 1457–1458)

(b) Additional requirements for appren-
ticeships and other on-job training pro-
grams. (1) When a reservist is pursuing
an apprenticeship or other on-job
training, he or she must monthly cer-
tify training by reporting the number
of hours worked.

(2) The information provided by the
reservist must be verified by the train-
ing establishment.

(Authority: 10 U.S.C. 2136(b); 38 U.S.C.
3680(a); sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642(c), (d), Pub. L. 101–189, 103
Stat. 1457–1458)

(Approved by the Office of Management and
Budget under control number 2900–0553)

[61 FR 29308, June 10, 1996]

§21.7656 Other required reports from
institutions of higher learning.

Each institution of higher learning
and reservist must report without
delay the entrance, reentrance, change
in hours of credit or attendance, pur-
suit, interruption and termination of
attendance of each reservist enrolled in
an approved course.

(a) Interruptions, terminations and
changes in hours of credit or attendance.
When a reservist interrupts or termi-
nates his or her training for any rea-
son, including unsatisfactory conduct
or progress, or when he or she changes
the number of hours of credit or at-
tendance, the educational institution
must report this fact to VA.

(1) If the change in status or change
in number of hours of credit or attend-
ance occurs on a day other than one in-
dicated by paragraph (a)(2) or (3) of this
section, the educational institution
will initiate a report of the change in
time for VA to receive it within 30 days
of the date on which the change occurs.

(2) If the educational institution has
certified the reservist’s enrollment for
more than one term, quarter or semes-
ter and the reservist interrupts his or
her training at the end of a term, quar-
ter or semester within the certified en-
rollment period, the educational insti-
tution shall report the change in status
to VA in time for VA to receive the re-
port within 30 days of the last officially
scheduled registration date for the
next term, quarter or semester.

(3) If the change in status or change
in the number of hours of credit or at-
tendance occurs during the 30 days of a
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drop-add period, the educational insti-
tution must report the change in sta-
tus or change in the number of hours of
credit or attendance to VA in time for
VA to receive the report within 30 days
from the last date of the drop-add pe-
riod or 60 days from the first day of the
enrollment period, whichever occurs
first.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3684;
Pub. L. 98–525)

(b) Nonpunitive grades. An edu-
cational institution may assign a non-
punitive grade for a course or subject
in which the reservist is enrolled even
though the reservist does not withdraw
from the course or subject. When this
occurs, the educational institution
must report the assignment of the non-
punitive grade in time for VA to re-
ceive it before the earlier of the follow-
ing dates is reached:

(1) 30 days from the date on which
the educational institution assigns the
grade, or

(2) 60 days from the last day of the
enrollment period for which the non-
punitive grade is assigned.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3684;
Pub. L. 98–525)

(Approved by the Office of Management and
Budget under control number 2900–0156)

§ 21.7658 False, late or missing reports.

(a) Reservist. Payments may not be
based on false or misleading state-
ments, claims or reports. VA will apply
the provisions of §§ 21.4006 and 21.4007 of
this part to a reservist or any other
person who submits false or misleading
claims, statements or reports in con-
nection with benefits payable under 10
U.S.C. chapter 1606 in the same manner
as they are applied to people who make
similar false or misleading claims for
benefits payable under 38 U.S.C. chap-
ter 34 or 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680,
3690, 6103; Pub. L. 98–525)

(b) Educational institution. (1) VA may
hold an educational institution liable
for overpayments which result from a
willful or negligent

(i) Failure of the institution of high-
er learning to report, excessive ab-
sences from a course or discontinuance

or interruption of a course by a reserv-
ist, or

(ii) False certification by the edu-
cational institution. See § 21.7644(b) of
this part.

(2) When an educational institution
willfully and knowingly submits a false
report or certification, VA may dis-
approve a course for further enroll-
ments and may discontinue edu-
cational assistance to reservists al-
ready enrolled. VA will apply the pro-
visions of § 21.4202(b), § 21.4207 and
§ 21.4208 of this part in the same man-
ner as they are applied in making simi-
lar determinations regarding enroll-
ments under 38 U.S.C. chapter 34.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690;
Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996]

§ 21.7659 Reporting fee.
In determining the amount of the re-

porting fee payable to institutions of
higher learning for furnishing required
reports, VA will apply the provisions of
the introductory portion of § 21.4206 and
§ 21.420 (a), (c), (d), and (e) of this part
in the same manner as they are applied
in the administration of 38 U.S.C. chap-
ters 34 and 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3684;
Pub. L. 98–525)

COURSE ASSESSMENT

§ 21.7670 Measurement of courses lead-
ing to a standard, undergraduate
college degree.

Except as provided in § 21.7672, VA
will measure a reservist’s courses as
stated in this section.

(a) Fourteen semester hours are full
time. Unless 12 or 13 semester hours are
full time as provided in paragraphs (b)
and (c) of this section, or unless para-
graphs (d) or (e) of this section apply to
measurement of the reservist’s enroll-
ment VA will measure a reservist’s en-
rollment as follows:

(1) 14 or more semester hours or the
equivalent are full-time training,

(2) 10 through 13 semester hours or
the equivalent are three-quarter-time
training;

(3) 7 through 9 semester hours or the
equivalent are half-time training; and

VerDate 22-AUG-97 07:49 Sep 14, 1997 Jkt 174132 PO 00000 Frm 00482 Fmt 8010 Sfmt 8010 E:\CFR\174132.048 174132



483

Department of Veterans Affairs § 21.7672

(4) 1 through 6 semester hours or the
equivalent are less than half-time
training.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3688(a); Pub. L. 98–525, Pub. L. 100–689)(Nov.
18, 1988)

(b) Thirteen semester hours are full
time. (1) VA will consider that 13 semes-
ter hours or the equivalent are full-
time training when the educational in-
stitution certifies that all undergradu-
ate students enrolled for 13 semester
hours or the equivalent are

(i) Charged full-time tuition, or
(ii) Considered full-time for other ad-

ministrative purposes.
(2) When 13 semester hours or the

equivalent are full-time training—
(i) 10 through 12 semester hours or

the equivalent are three-quarter-time
training;

(ii) 7 through 9 semester hours or the
equivalent are half-time training; and

(iii) 1 through 6 semester hours or
the equivalent are less than half-time
training.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3688(a); Pub. L. 98–525, Pub. L. 100–689)(Nov.
18, 1988)

(c) Twelve semester hours are full time.
(1) VA will consider that 12 semester
hours or the equivalent are full-time
training when the educational institu-
tion certifies that all undergraduate
students enrolled for 12 semester hours
or the equivalent are—

(i) Charged full-time tuition, or
(ii) Considered full time for other ad-

ministrative purposes.
(2) When 12 semester hours or the

equivalent are full-time training—
(i) 9 through 11 semester hours or the

equivalent are three-quarter-time
training;

(ii) 6 through 8 semester hours or the
equivalent are half-time training; and

(iii) 1 through 5 semester hours or
the equivalent are less than half-time
training.

(Authority: 10 U.S.C. 16131(b), 38 U.S.C.
3688(a); Pub. L. 98–525, Pub. L. 100–689)

(d) Other requirements. Notwithstand-
ing any other provision of this section,
in administering benefits payable
under 10 U.S.C. chapter 1606, VA shall
apply the provisions of § 21.4272 (a), (b),

(d), (e) (except paragraph (e)(4)), (f), (g),
and (k).

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3688(b))

[53 FR 34740, Sept. 8, 1988, as amended at 56
FR 9629, Mar. 7, 1991; 57 FR 57107, Dec. 3, 1992;
61 FR 29308, June 10, 1996]

§ 21.7672 Measurement of courses not
leading to a standard college de-
gree.

(a) Overview. (1) Courses not leading
to a standard college degree may be
measured on either a clock-hour basis,
or a credit-hour basis or a combination
of both. Factors which the Department
of Veterans Affairs must include in de-
termining the proper basis for meas-
urement include whether the courses
are accredited; whether the course
could be credited toward a standard
college degree; and whether the course
is offered on a standard quarter or se-
mester-hour basis.

(2) In determining which is the cor-
rect basis for measuring a reservist’s
enrollment, VA will first examine
whether credit-hour measurement is
appropriate, as provided in paragraph
(b) of this section.

(3) If it is not appropriate to measure
a reservist’s enrollment on a credit-
hour basis, VA will measure the enroll-
ment on a clock-hour basis as described
in paragraph (c) of this section.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3688(b))

(b) Credit-hour measurement—standard
method. (1) When all the conditions of
paragraph (b)(1) of this section are met,
the Department of Veterans Affairs
will—

(i) Measure the reservist’s enrollment
in the same manner as collegiate un-
dergraduate courses are measured in
§ 21.7670 (a), (b), and (c).

(ii) Apply the provisions of § 21.4272(g)
if one or more of the reservist’s courses
are offered during a nonstandard term.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3688)

(2) For new enrollments beginning on
or after July 1, 1993, when a course is
offered by an institution of higher
learning in residence on a standard
quarter- or semester-hour basis, VA
will measure a reservist’s enrollment
in a course not leading to a standard
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college degree on the same credit-hour
basis as courses leading to a standard
undergraduate degree, as provided in
§ 21.7670.

(3) For new enrollments beginning on
or after July 1, 1993, when a course is
offered in residence on a standard
quarter- or semester-hour basis by an
educational institution which is not an
institution of higher learning, VA also
will measure on a credit-hour basis as
provided in § 21.7670 a reservist’s enroll-
ment in a course not leading to a
standard college degree, provided that
the educational institution requires at
least the same number of clock-hours
of attendance as required in paragraph
(c) of this section. If the educational
institution does not require at least
the same number of clock-hours of at-
tendance as required in paragraph (c)
of this section, VA will not apply the
provisions of § 21.7670, but will measure
the course according to paragraph (c)
of this section.

(4) VA will apply the provisions of
§ 21.4272(g) to new enrollments begin-
ning on or after July 1, 1993, if one or
more of the reservist’s courses are of-
fered during a nonstandard term.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3688(a)(7))

(c) Clock-hour measurement. The pro-
visions of this paragraph apply to all
enrollments in courses not leading to a
standard college degree. If VA con-
cludes that the courses in which a re-
servist is enrolled do not qualify for
credit-hour measurement, VA shall
measure those courses as follows. (Su-
pervised study shall be excluded from
measurement of all courses to which
this paragraph applies).

(1) If shop practice is an integral part
of the course—

(i) Full-time training shall be 22
clock hours attendance with not more
than 21⁄2 hours rest period allowance;

(ii) Three-quarter-time training shall
be 16 through 21 clock hours attend-
ance with not more than 2 hours rest
period allowance;

(iii) Half-time training shall be 11
through 15 clock hours attendance with
not more than 11⁄4 hours rest period al-
lowance; and

(iv) One-quarter-time training shall
be 1 through 10 clock hours attendance.

For attendance of 6 through 10 clock
hours, there shall be not more than one
quarter hour rest period allowance. For
attendance of 1 through 5 clock hours,
there shall be no rest period allowance.

(2) If theory and class instruction
predominates—

(i) Full-time training is 18 clock
hours net instruction;

(ii) Three-quarter-time training is 13
through 17 clock hours net instruction;

(iii) Half-time training is 9 through
12 clock hours net instruction; and

(iv) Less than half-time training is 1
through 8 clock hours net instruction.
In measuring net instruction for this
paragraph there will be included cus-
tomary intervals not to exceed 10 min-
utes between classes: however, super-
vised study must be excluded.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3688)

[56 FR 9629, Mar. 7, 1991, as amended at 57 FR
46985, Oct. 14, 1992; 61 FR 29308, June 10, 1996;
61 FR 29482, June 11, 1996]

§ 21.7673 Measurement of concurrent
enrollments.

(a) Conversion of units of measurement
required. Where a reservist enrolls con-
currently in courses offered by two
schools and the standards for measure-
ment of the courses pursued concur-
rently in the two schools are different,
the Department of Veterans Affairs
will measure the reservist’s enrollment
by converting the units of measure-
ment for courses in the second school
to their equivalent in units of measure-
ment required for the courses in the
program of education which the reserv-
ist is pursuing at the primary institu-
tion. This conversion will be accom-
plished as follows:

(1) If VA measures the course at the
primary institution on a credit-hour
basis (including a course which does
not lead to a standard college degree,
which is being measured on a credit-
hour basis as provided in § 21.7672(b)),
and VA measures the courses at the
second school on a clock-hour basis,
the clock hours will be converted to
credit hours.

(2) If VA measures the courses pur-
sued at the primary institution on a
clock-hour basis, and VA measures the
courses pursued at the second school
on a credit-hour basis, including
courses which qualify for credit-hour
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measurement on the basis of
§ 21.7672(b), VA will convert the credit
hours to clock hours to determine the
reservist’s training time.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3688)

(b) Conversion of clock hours to credit
hours. If the provisions of paragraph (a)
of this section require the Department
of Veteran Affairs to convert clock
hours, it will do so by—

(1) Dividing the number of credit
hours which the Department of Veter-
ans Affairs considers to be full-time at
the educational institution whose
courses are measured on a credit-hour
basis by the number of clock hours
which are full-time at the educational
institution whose courses are measured
on a clock-hour basis; and

(2) Multiplying each clock hour of at-
tendance by the decimal determined in
paragraph (b)(1) of this section. The
Department of Veterans Affairs will
drop all fractional hours.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3688)

(c) Conversion of credit hours to clock
hours. If the provisions of paragraph (a)
of this section require the Department
of Veterans Affairs to convert credit
hours to clock hours, it will do so by—

(1) Dividing the number of clock
hours which the Department of Veter-
ans Affairs considers to be full-time at
the educational institution whose
courses are measured on a clock-hour
basis by the number of credit hours
which are full-time at the educational
institution whose courses are measured
on a credit-hour basis; and

(2) Multiplying each credit hour by
the number determined in paragraph
(b)(1) of this section. The Department
of Veterans Affairs will drop all frac-
tional hours.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3688)

(d) Standards for measurement the
same. If VA measures the courses pur-
sued at both institutions on either a
clock-hour basis or a credit-hour basis,
VA will measure the reservist’s enroll-
ment by adding together the units of
measurement for the courses in the
second school and the units of meas-
urement for courses in the primary in-
stitution. The standard for full time

will be the full-time standard for the
courses at the primary institution.

(Authority 10 U.S.C. 16136(b); 38 U.S.C. 3688)

[56 FR 9632, Mar. 7, 1991, as amended at 61 FR
29310, June 10, 1996]

§ 21.7674 Measurement of practical
training courses.

(a) Nursing courses. (1) Courses for the
objective of registered nurse or reg-
istered professional nurse will be meas-
ured on the basis of credit hours or
clock hours of attendance, whichever is
appropriate. The clock hours of attend-
ance may include academic class time,
clinical training, and supervised study
periods.

(2) Courses offered by institutions of
higher learning which lead to the ob-
jective of practical nurse, practical
trained nurse, or licensed practical
nurse will be measured on credit hours
or clock hours of attendance per week
whichever is appropriate.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3688;
Pub. L. 98–525)

(b) Medical and dental assistants
courses for VA. Programs approved in
accordance with the provisions of
§ 21.7720(b)(9) will be measured on a
clock-hour basis as provided in § 21.7672.
However, the program will be regarded
as full-time institutional training, pro-
vided the combined total of the class-
room and other formal instruction por-
tion of the program and the on-the-job
portion of the program requires 30 or
more clock hours of attendance per
week.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3688;
Pub. L. 98–525)

(c) Other practical training courses.
These courses will be measured in se-
mester hours of credit or clock hours of
attendance per week, whichever is ap-
propriate.

(Authority 10 U.S.C. 16136(b) 38 U.S.C. 3688;
Pub. L. 98–525

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 29310, June 10, 1996]

STATE APPROVING AGENCIES

§ 21.7700 State approving agencies.
VA and State approving agencies

have the same general responsibilities
for approving courses for training
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under 38 U.S.C. chapter 1606 (or 10
U.S.C. chapter 106 as in effect before
December 1, 1994) as they do for approv-
ing courses for training under 38 U.S.C.
chapter 30 or 32. Accordingly, in admin-
istering 10 U.S.C. chapter 1606 (or 10
U.S.C. chapter 106 as in effect before
December 1, 1994), VA will apply the
provisions of the following sections:

(a) § 21.4150—Designation,
(b) § 21.4151—Cooperation,
(c) § 21.4152—Control by agencies of

the United States,
(d) § 21.4153—Reimbursement of ex-

penses,
(e) Section 21.4154—Report of activi-

ties,

(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3670
through 3676)

[53 FR 34740, Sept. 8, 1988, as amended at 55
FR 48844, Nov. 23, 1990; 61 FR 29310, June 10,
1996]

APPROVAL OF COURSES

§ 21.7720 Course approval.
(a) Courses must be approved. (1) A

course of education offered by an edu-
cational institution must be approved
by—

(i) The State approving agency for
the State in which the educational in-
stitution is located; or

(ii) The State approving agency
which has appropriate approval author-
ity; or

(iii) VA, where appropriate.
(2) In determining when approval au-

thority rests with the State approving
agency or VA, the provisions of § 21.4250
(b)(3), (c)(2)(i), (c)(2)(ii), (c)(2)(iii), and
(c)(2)(iv) apply.

(3) A course approved under 38 U.S.C.
chapter 36 is approved for purposes of
10 U.S.C. chapter 1606 (or 10 U.S.C.
chapter 106 as in effect before Decem-
ber 1, 1994).

(Authority: 10 U.S.C. 2131(c), 2136(b);
16131(c)(1), 16136(b); 38 U.S.C. 3672; sec.
705(a)(1), Pub. L. 98–525, 98 Stat. 2565, 2567;
sec. 642, Pub. L. 101–189, 103 Stat. 1456–1458)

(b) Course approval criteria. In admin-
istering benefits payable under 10
U.S.C. chapter 1606 (or 10 U.S.C. chap-
ter 106 as in effect before December 1,
1994), VA and, where appropriate, the
State approving agencies, shall apply
the following sections:

(1) § 21.4250 (except paragraph (c)(1))—
Approval of courses;

(2) § 21.4251—Period of operation of
course;

(3) § 21.4253 (except those portions of
paragraphs (b) and (f) that permit ap-
proval of a course leading to a high
school diploma)—Accredited courses;

(4) § 21.4254—Nonaccredited courses;
(5) § 21.4255—Refund policy—non-

accredited courses;
(6) § 21.4258—Notice of approval;
(7) § 21.4259—Suspension or dis-

approval;
(8) § 21.4260—Courses in foreign coun-

tries;
(9) § 21.4265 (except paragraphs (a), (e),

and (g))—Practical training approved
as institutional training or on-job
training;

(10) § 21.4266—Courses offered at sub-
sidiary branches or extensions; and

(11) § 21.4267—Approval of independent
study.

(Authority: 10 U.S.C. 16131(c)(1), 16136(b); 38
U.S.C. 3670 through 3676)

[61 FR 29310, June 10, 1996]

§ 21.7722 Courses and enrollments
which may not be approved.

(a) The Secretary of Veterans Affairs
may not approve an enrollment by a
reservist in, and a State approving
agency may not approve for training
under 10 U.S.C. chapter 1606 (or 10
U.S.C. chapter 106 as in effect before
December 1, 1994):

(1) A bartending or personality devel-
opment course;

(2) A course offered by radio;
(3) Except for enrollments in a

nurse’s aide course approved pursuant
to § 21.4253(a)(5), an institutional course
for the objective of nurse’s aide or a
nonaccredited nursing course which
does not meet the licensing require-
ments in the State where the course is
offered; or

(4) Effective October 29, 1992, a non-
accredited course or unit subject of-
fered entirely or partly by independent
study. However, see §§ 21.7620(c) and
21.7622(f) concerning payment of edu-
cational assistance to reservists en-
rolled in such a course.

(Authority: 10 U.S.C. 16131(c)(1), 16136(b); 38
U.S.C. 3452)
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(b) A State approving agency (or VA
when acting as a State approving agen-
cy) may approve the following courses
for training under 10 U.S.C. chapter
1606 (or 10 U.S.C. chapter 106 as in ef-
fect before December 1, 1994), but VA
may not approve an enrollment in any
of these courses by a reservist who is
limited in the types of courses he or
she may pursue, as provided in § 21.7540
(b)(2) and (b)(3):

(1) A correspondence course;
(2) A cooperative course;
(3) An apprenticeship or other on-job

training program;
(4) A nursing course offered by an au-

tonomous school of nursing;
(5) A medical or dental specialty

course not offered by an institution of
higher learning;

(6) A refresher, remedial, or defi-
ciency course; or

(7) A course or combination of
courses consisting solely of independ-
ent study.

(Authority: 10 U.S.C. 2131(c), 2136(b),
16131(c)(1), 16136(b); 38 U.S.C. 3670 through
3676; sec. 705(a)(1), Pub. L. 98–525, 98 Stat.
2565, 2567; sec. 642, Pub. L. 101–189, 103 Stat.
1456–1458)

[61 FR 29310, June 10, 1996]

ADMINISTRATIVE

§ 21.7801 Delegation of authority.

(a) General delegation of authority. Ex-
cept as otherwise provided, authority
is delegated to the Under Secretary for
Benefits of VA, and to supervisory or
adjudication personnel within the ju-
risdiction of the Education Service of
VA designated by the Under Secretary
for Benefits to make findings and deci-
sions under 10 U.S.C. chapter 1606 and
the applicable regulations, precedents
and instructions concerning the pro-
gram authorized by that chapter to the
extent that the program is adminis-
tered by VA.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
512(a); Pub. L. 98–525)

(b) Other delegations of authority. In
administering benefits payable under
10 U.S.C. chapter 1606, VA shall apply
§ 21.4001(b), (c)(1), (2), and (3) (in part),
and (f) in the same manner as those

paragraphs are applied in the adminis-
tration of 38 U.S.C. chapter 34.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C.
512(a); 3696; Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996; 61 FR 29483, June 11,
1996]

§ 21.7802 Finality of decisions.

(a) Agency decisions generally are bind-
ing. The decision of the VA facility of
original jurisdiction on which an ac-
tion is based—

(1) Will be final,
(2) Will be binding upon all facilities

of VA as to conclusions based on evi-
dence on file at that time, and

(3) Will not be subject to revision on
the same factual grounds except by
duly constituted appellate authorities
or except as provided in § 21.7803. (See §§
19.192 and 19.193 of this chapter).

(Authority: 38 U.S.C. 511)

(b) Decisions of an Activity within the
VA. Current determinations of perti-
nent elements of eligibility for a pro-
gram of education made by a VA adju-
dicative activity by application of the
same criteria and based on the same
facts are binding one upon the other in
the absence of clear and unmistakable
error.

(Authority: 38 U.S.C. 511)

(c) Determinations of satisfactory par-
ticipation. A determination made by a
competent military or naval authority
or by the Coast Guard as to whether or
not an individual is participating satis-
factorily in required training as a
member of the Selected Reserve is
binding upon VA.

(Authority: 10 U.S.C. 16134; Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 29483, June 11, 1996]

§ 21.7803 Revision of decisions.

The revision of a decision on which
an action was predicated is subject to
the following sections:

(a) Clear and unmistakable error,
§ 3.105(a) of this chapter; and

(b) Difference of opinion, § 3.105(b) of
this chapter.

(Authority: 38 U.S.C. 511)
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§ 21.7805 Conflicting interests.

In administering benefits payable
under 10 U.S.C. chapter 1606, VA will
apply the provisions of § 21.4005 in the
same manner as they are applied in the
administration of 38 U.S.C. chapters 34
and 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3683;
Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996; 61 FR 29483, June 11,
1996]

§ 21.7807 Examination of records.

In administering benefits payable
under 10 U.S.C. chapter 1606, VA will
apply the provisions of § 21.4209 in the
same manner as they are applied in the
administration of 38 U.S.C. chapters 34
and 36.

(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690;
Pub. L. 98–525)

[53 FR 34740, Sept. 8, 1988, as amended at 61
FR 20729, May 8, 1996]

PART 25—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Sec. 213, Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970, Pub. L. 91–646, 84 Stat.
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation
Assistance Act of 1987, Title IV of Pub. L.
100–17, 101 Stat. 246–256 (42 U.S.C. 4601 note).

§ 25.1 Uniform relocation

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91–646,
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and
Uniform Relocation Assistance Act of
1987 (Title IV of Pub. L. 100–17, 101 Stat.
246–255, 42 U.S.C. 4601 note) are set
forth in 49 CFR part 24.

[52 FR 48022, Dec. 17, 1987]

PART 26—ENVIRONMENTAL EF-
FECTS OF THE DEPARTMENT OF
VETERANS AFFAIRS (VA) AC-
TIONS

Sec.
26.1 Issuance and purpose.
26.2 Applicability and scope.
26.3 Definitions.
26.4 Policy.
26.5 Responsibilities.
26.6 Environmental documents.
26.7 VA environmental decision making and

documents.
26.8 Assistance to applicants.
26.9 Information on and public participation

in VA environmental process.

AUTHORITY: 42 U.S.C. 4321–4370a; E.O. 11514,
March 5, 1970, as amended by E.O. 11991, May
24, 1977.

SOURCE: 51 FR 37182, Oct. 20, 1986, unless
otherwise noted.

§ 26.1 Issuance and purpose.
The purpose of this part is to imple-

ment the National Environmental Pol-
icy Act (NEPA) of 1969 as amended (42
U.S.C. 4321–4370a), in accordance with
regulations promulgated by the Coun-
cil of Environmental Quality (CEQ
Regulations, 40 CFR parts 1500–1508),
and Executive Order 11514, March 5,
1970, as amended by Executive Order
11991, May 24, 1977. This part shall pro-
vide guidance to officials of the De-
partment of Veterans Affairs (VA) on
the application of the NEPA process to
Department activities.

(Authority: 42 U.S.C. 4321–4370a)

[51 FR 37182, Oct. 20, 1986, as amended at 54
FR 34987, Aug. 23, 1989]

§ 26.2 Applicability and scope.
This part applies to VA, its adminis-

trations and staff offices.

(Authority: 42 U.S.C. 4321–4370a)

[51 FR 37182, Oct. 20, 1986, as amended at 54
FR 34987, Aug. 23, 1989]

§ 26.3 Definitions.
(a) United States means all States,

territories, and possessions of the Unit-
ed States and all waters and air space
subject to the territorial jurisdiction of
the United States. The territories and
possessions of the United States in-
clude the Commonwealth of Puerto
Rico, the Virgin Islands, American
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